STATEMENT OF WITNESS

STATEMENT OF RAYMOND ANDREW KITSON

DATED THIS 14" DAY OF SEPTEMBER 2009

1. [, RAYMOND ANDREW KITSON, Senior Assistant Director of the Public Prosecution
Service, declare that this statement is true to the best of my knowledge and belief and I
make it knowing that if it is tendered in evidence at the Inquiry I will be liable to
prosecution if I have wilfully stated in it anything which [ know to be false or do not

believe to be true.

2. Between 1997 and 2002 I was Assistant Director of Public Prosecutions with
responsibility for the Belfast and Eastern Circuits. At that time the province was divided
into four circuits which are now called regions. There was an Assistant Director who was
in charge of two circuits and I was in charge of the other two. [ was promoted to Senior
Assistant Director in 2005, which is my current role. In this role I am essentially

responsible for the conduct of all prosecutions.

3. For the purposes of this statement 1 have refreshed my memory from the original DPP

files, as well from documents disclosed to me by the Inquiry.

4. I have been asked about the practice and procedures in Northern Ireland with respect to
the prosecution of offences. The role of the DPP during that period derived from the
Prosecution of Offences (NI) Order 1972. It was the duty of the RUC to investigate
offences and furnish the relevant information to the Director. The Director could then
request further investigation and/or draw particular attention to aspects of the

investigation but the conduct of the investigation was for the police alone.
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Once a crime file was submitted, the DPP lawyer dealing with the case would consider
whether there was sufficient evidence to allow an informed decision as to prosecution to
be taken. If not, the lawyer would consider whether any additional evidence was
necessary before a fully informed decision as to prosecution could be taken. If so, the
lawyer responsible would issue an interim direction to the police requesting for example,
the expedition of a pathologists’ report. In certain cases, such as the Robert Hamill
murder prosecution, the file would have been submitted by investigating police to the
RUC Crime Department to be considered by a senior RUC officer of the rank of
Superintendent or above before being submitted to the ODPP. That ensured that cases of
complexity went through a stage independent of investigating police and enabled the
office of the Chief Constable to identify any additional lines of enquiry and/or to express

an opinion on the recommendations of the investigating officers.

In such a case, any interim direction would be issued to the office of the Chief Constable
(Crime Department) to keep them informed of the progress of the prosecution, with a
copy faxed to the investigating officer to enable him to expedite the additional matters

required.

As regards the practice of consulting with prosecution witnesses, the practice in Northern
Ireland differs from that in England and Wales. The prosecution may consult with
witnesses prior to taking decisions as to prosecution. The purpose of a consuitation is to
determine the credibility, reliability, extent and relevance of a witness’s testimony, and

their willingness to give evidence.

Following Robert Hamill’s murder two separate police files were submitted. The first
was the murder file [06080-06136]. This was received by the ODPP on 7" August 1997.
This was a scheduled offence and came under my responsibility as Circuit Assistant
Director for the Eastern Circuit. The case would be handled within the regional circuit of
the ODPP until any resulting prosecution was returned for trial at Belfast Crown Court,
where all scheduled matters were tried. Thereafter, it would be handled by the Belfast

Crown Court section of the ODPP. I was the ultimate decision-maker on the murder file,
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10.

although as I explain in more detail below, I delegated responsibility for certain parts of

the process to my colleague Roger Davison, who was then a Senior Legal Assistant.

The second file received was the neglect of duty file, which also encompassed the
criminal allegation against Reserve Constable Atkinson [09028]. This was received by
the ODPP on 13" February 1998. It was my assumption that the whole of the file,
including the allegation against Reserve Constable Atkinson, was being supervised by the
ICPC. I was not aware, not was I told at the time that the ICPC had drawn a distinction
between the neglect of duty complaint made by _ and the criminal
allegation against Mr. Atkinson. After reviewing the file, I reallocated it on 16" February
1998 to my colleague Ronnie McCarey [19470], who was then a Senior Legal Assistant.
I considered that since I had been the decision-maker on the murder file, the neglect of
duty/Atkinson file warranted a fresh pair of eyes. [ describe in more detail below the
process by which the decisions were taken in respect of this file. The ultimate decision-
maker was the Deputy Director Roy Junkin. He made his decision on 24" September
1999 [referred to as exhibit RAK1]. The memorandum recording Mr. Junkin’s decision
states that he had considered the written advices of Gordon Kerr QC, a detailed written
briefing from Ronnie McCarey prepared in July 1999 [19243] and a memorandum from
the Senior Assistant Director || | dated 2™ September 1999 [referred to as exhibit
RAK2]. I also considered the advices of Gordon Kerr QC and the memorandum
prepared by Ronnie McCarey and, on 9™ August 1999, I submitted a note to Mr. Junkin

endorsing their recommendations [referred to as exhibit RAK3].

The prosecution of Michael and Andrea McKee for perverting the course of justice was
my responsibility. Again, I will set out my involvement in more detail below. I was first
consulted on the matter on 26™ June 2000 [18977]. The police file was received on 12"
June 2001 [22034]. T directed the prosecution of the McKees on 15™ August 2001
[22917]. Iinstructed Carl Simpson QC to conduct this prosecution. The McKees entered
guilty pleas on 4™ March 2002 and were sentenced on 7" May 2002.
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12.

13.

14.

I was not directly involved in the second limb of the conspiracy prosecution, namely the
prosecution of Robert and Eleanor Atkinson and Kenneth Hanvey. The police file in this
matter was received by the ODPP on 19" December 2001 [17135]. It was allocated to
Michael Matthews, an Assistant Director, who has subsequently retired. Following his
retirement, the case was re-allocated to Ivor Morrison, also an Assistant Director who has
also subsequently retired. From reading the file, I believe that Mr. Morrison assumed
responsibility in or about October 2002. Whilst I am aware of the circumstances leading
up to the discontinuance of this prosecution, I was not party to the making of this

decision.

I was the decision-taker in the file submitted in connection with Timothy Jameson. This
file was received by the ODPP in February 2003 [15867 and 15868]. The evidence was
in my view insufficient to sustain a prosecution for murder, and I directed no prosecution

on 18™ April 2003 [31715].

My first involvement in the case concerning the murder of Robert Hamill followed a
meeting on 12" May 1997 between the Deputy Director Daniel Magill, the senior
investigating officer Detective Chief Superintendent McBurney, and Detective
Superintendent Hooke from Crime Branch. I was not present at this meeting, although I
have since seen a note of the meeting signed by Mr. Magill’s secretary on his behalf the
following day [31613]. From reading the note it appears that this was a police briefing to
inform the ODPP of the outline of the case against the six men who had been arrested and
charged. The minute records that allegations had been made that police at the scene
failed to intervene quickly enough. It also refers to the evidence of Tracey Clarke and
Timothy Jameson, to the finding of Stacey Bridgett’s blood on Robert Hamill’s jeans,
and to the doubts which Professor Crane had expressed about the cause of death. The last
entry of the minute records that Mr. Magill told Mr. McBurney that he would, if

necessary, arrange a further consultation between the ODPP and the police.

The following day 1 was asked by Roy Junkin (who at that time was Senior Assistant

Director) to attend a meeting with police. Mr. Junkin and I met with Mr. McBurney, P39
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15.

16.

17.

and Detective Superintendent Harvey from the office of the Chief Constable. I made
manuscript notes of that meeting [31603] from which a typewritten file note was
subsequently prepared [19069]. From reading the notes, it appears that the principal
focus of the meeting was the issue of bail for the six accused who had been charged, and
the questions surrounding the cause of death. The ODPP would need to be aware of the
apparent strengths and weaknesses of the case, in order to determine whether it was
proper to seek a remand in custody. I can see from the notes that there was a discussion
about how to handle the statements of Tracey Clarke and Timothy Jameson at the remand
hearing, and of the need to protect their identities. In the minutes I have recorded the
conclusion that it was proper to seek a remand in custody, but that the position would
need to be reviewed once the pathologist’s report was available. We needed the
pathologist’s statement because obviously that would determine whether or not we could

seek further remands and what representations we could make to the bail court.

I cannot remember whether, at the time of the meeting on 13 May, I had seen the minute
of the meeting with the Deputy Director the previous day [31613]. As far as I recall, I
was not briefed prior to the meeting with Mr. McBurney. I recall that Mr. McBurney
provided a bundle of witness statements for the purpose of the meeting, including the
statements of Tracey Clarke and Timothy Jameson. I recall that I read quickly through
the statement of Tracey Clarke at the meeting and I can see that I have made some

manuscript markings on the statement [31616].

I have been referred to a portion of my manuscript note of the meeting which relates to
Tracey Clarke at page 31607. My note makes reference to the fact that her aunt had told
the police what she, Tracey, had to say about the incident. The fact that I have not
recorded the aunt’s name would indicate to me that I was not aware of it at the time. The
relevance of this information would not have occurred to me at this stage. I have

recorded that Tracey Clarke was described by the police as a “good, reliable witness”.

At page 31608 I have written “Atkinson” followed by a large exclamation mark and the

words: “Would have known all the people. Said nothing. Subject to further
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19.

investigation”. 1 cannot now recall the details of what was said at this meeting or
whether DCS McBurney specifically raised the allegation that Reserve Constable
Atkinson had tipped off Allister Hanvey. However, 1 had available to me Tracey
Clarke’s witness statement in which the allegation is made, so I would have been aware
of it. It may be that the exclamation mark is a reminder to myself to refer to the
statement. I cannot now recall whether I was informed by DCS McBurney that the police
were in the process of obtaining itemised billing to substantiate Tracey Clarke’s

allegation.

I have been asked whether the allegation made against Reserve Constable Atkinson in
Tracey Clarke’s witness statement was one in respect of which the ODPP could have
invoked the powers under Article 6(3) of the Prosecution of Offences Order 1972. The
relevant part of Article 6(3) provides that the DPP may require the Chief Constable “to
ascertain and furnish to the Director information regarding any matter which may appear
to the Director to require investigation on the ground that it may involve an offence

against the law of Northern Ireland”.

Article 6(3) enables the DPP to refer a matter to the Chief Constable for investigation
where it has come to the DPP’s attention that an offence may have been committed which
is not currently the subject of a police investigation. If, for example, the ODPP became
aware that a criminal allegation against a police officer was not being investigated by
police, then it would be possible to invoke Article 6(3). However, there were no grounds
to invoke Article 6(3) in this instance because the allegation against Reserve Constable
Atkinson was, to our knowledge, already being investigated by police. It is clear from
my manuscript note at 31608 that Mr. Junkin and I were informed that Reserve Constable
Atkinson was “subject to further investigation”. We had no reason to doubt that the
allegations would be properly investigated. We were being briefed by DCS Mc Burney
who was the senior detective from the area and by the Chief Constable’s representative,
Superintendent Harvey.  Moreover, I would have assumed throughout that the

investigation into an allegation of this nature would be supervised by the ICPC.
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21.

22.

23.

24.

I have been asked about my handwritten notes at pages 31611-31612 relating to Professor
Crane. These notes appear to refer to a separate conversation, after the meeting of 13"
May. They record the results of a discussion between Mr. McBurney and Professor

Crane concerning the cause of death issue.

I had no further meetings with the investigating team prior to the submission of the police
report into the murder, which was received by the ODPP on 7"August 1997 [06080-
06136].

Having considered the police report and supporting material, [ issued an interim direction
on 12"™ August 1997 asking that the outstanding forensic evidence be provided to the
ODPP before a prosecution decision could be taken. I also requested that a separate
report in a sealed envelope concerning witnesses A and B should be forwarded under
appropriate classification if necessary. This report had been referred to in the main police

report, but was not appended to it.

The report on witnesses A and B arrived on 15™ August 1997 [15952]. It contained their
original witness statements and questionnaires. The covering letter written by P39
confirmed that a separate police report concerning the allegation against RC Atkinson

was to be submitted in due course. Referring to Tracey Clarke it read:

“Due to the implications made reference a serving police officer namely R/C
Atkinson, who has many contacts within the Portadown station, but who now
serves at Craigavon RUC station, it was felt appropriate to refrain from
identifying the witness at this stage. I[n addition a separate DPP file is being
submitted which will include this allegation.”

By the beginning of October 1997 the pathologist’s report had still not been received. 1
assigned the case to Roger Davison with instructions to progress the matter as far as
possible. I know from a file note compiled by Mr. Davison that he spoke to DI Irwin on
10" October [18096]. According to the note Mr. Irwin expressed concern that, following

Drumcree, the attitude of the protestant community had hardened, and that there was a
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26.

27.

risk that Tracey Clarke and Timothy Jameson may no longer be willing to testify. He

also told Mr. Davison that Colin Prunty could only be contacted via _

solicitors.

On 13" October 1997 I attended a meeting with Mr. Davison and the Director to discuss
the potential problems with these central witnesses. 1 can see from the note of that
meeting [18093] that Mr. Davison related his conversation with DI Irwin to myself and
the Director, and that the Director gave instructions that Gordon Kerr QC should be
briefed in the case and consult with the witnesses, if possible that week. I know that on
the same day Mr. Davison issued instructions to Mr. Kerr to conduct consultations with
Tracey Clarke, Timothy Jameson, Colin Prunty and Jonathan Wright [18095/28455]. 1
also know that the following day, 14" October, Mr. Davison issued a further interim
direction, repeating the request for the outstanding forensic evidence, and requiring that

arrangements be made for the consultations to go ahead.

The first consultations took place on 17" October 1997, with Tracey Clarke and Jonathon
Wright. A further consultation took place on 21* October with Timothy Jameson. I did
not attend these consultations but I subsequently read Roger Davison’s file note recording

what took place [17591].

On 24" October 1997 Roger Davison passed the file back to me. From recollection,
believe he returned the file to me because he was due to go on leave. The file was
accompanied by a manuscript note written by Mr. Davison summarising the evidential
position as it stood at that time [18081] and a typed note of the consultations which had

by then taken place [17591]. The manuscript note recorded that:

“Witness A will not give evidence. Witness B claims that he cannot recollect
anything. He is clearly lying. Neither Witness A nor Witness B can be relied
upon”,

The note went on to say that without the evidence of Witness A or B there could be no

prosecution of Forbes, Hanvey or Robinson. It was pointed out that whilst there was
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29.

other evidence establishing the presence of these three individuals, there was nothing to
connect them to the assault on Robert Hamill. Mr. Davison expressed the view that there
was some evidence of disorderly conduct, particularly in relation to Robinson, but that
given the period they had already spent in custody on the murder charge, it would be
inappropriate to prosecute them for a minor public order offence. Mr. Davison
recommended that, subject to counsel’s opinion, there should be no prosecution of
Forbes, Hanvey or Robinson. As regards the remaining accused, Mr. Davison
summarised the evidence which could implicate them in the attack on Mr. Hamill. He
pointed out that the case against Wayne Lunt would depend upon the evidence of Colin
Prunty, who had not yet been seen in consultation, and that any final decision on Stacey
Bridgett should await the receipt of forensic evidence concerning the discovery of

Bridgett’s blood on Robert Hamill’s trousers.

I considered the file over the weekend. On 27" October, which was a Monday, I
telephoned Gordon Kerr QC. Mr. Kerr said that he was still in the process of drafting a
written Opinion. He expressed the view that without the evidence of Tracey Clarke and
Timothy Jameson (Jameson could no longer be relied upon) there was no case against
Forbes, Hanvey or Robinson. He confirmed that in his view Tracey Clarke was a
credible witness. [ asked him about the possibility of summoning her to give evidence
since she was a compellable witness. He told me that he had discussed this possibility
with Roger Davison but not with the police. I said that I would need to give further
consideration to the possibility of compulsion. Mr. Kerr also confirmed that he could not
reach a decision on Wayne Lunt until he had consulted with Colin Prunty. I have

recorded this conversation in a file note [18342].

Following my conversation with Gordon Kerr I spoke to DI Michael Irwin. He agreed
that without the evidence of Tracey Clarke and Timothy Jameson there was no case
against Forbes, Hanvey or Robinson. I said that I would need to reach a final decision
since all three were in custody. [ asked him for advice as to whether, if Tracey Clarke
was summonsed to give evidence there was a reasonable prospect that she would testify.

He said that in his view she would not testify under any circumstances. I asked him to
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31.

32.

reflect on this overnight and consult with his superiors if necessary which he agreed to
do. He also informed me that the forensic evidence concerning the presence of Bridgett’s
blood on Robert Hamill’s trousers was now available. I included this conversation in my

file note [18342].

On 28™ October I spoke to Mr. Irwin again. He said that he discussed the position with
P39. She was the officer closest to Tracey Clarke. Both Mr. Irwin and P39 thought there
was no prospect that Tracey Clarke would testify, whatever sanction was applied to her.
I have recorded in my note of this conversation [18345] that I had spoken in the
meantime to Detective Superintendent Cooke, who had attended the consultation with
Tracey Clarke. He shared the view of Mr. Irwin and P39. I indicated that in these
circumstances I would direct no prosecution against Forbes, Hanvey and Robinson. 1
have recorded in my note that decisions on the other three accused would pend further

enquiries and consideration of counsel’s advice.

I have been asked what consideration I gave to adducing the statement of Tracey Clarke
under Article 3 of the Criminal Evidence (Northern Ireland) Order 1988 before directing
no prosecution of Forbes, Hanvey and Robinson. This is an issue which I would have
routinely considered in circumstances such as this. Before I spoke to Gordon Kerr [ had
read Roger Davison’s note of the consultation [17591] which recorded that Tracey Clarke
had said she would rather die than give evidence, that she loved Allister Hanvey, and that
it would be hard to give evidence against the others because she knew them. The note
also records that “she and her family are all very worried about the possibility of attacks

by loyalist paramilitaries”.

Although I'have made no specific note to this effect, I am quite certain that I would have
discussed the possibility of adducing Tracey Clarke’s statement under Article 3 with
Gordon Kerr during our conversation about the use of her evidence on 27" October. If I
had thought there was any real prospect of being able to adduce the statement, I would
have pursued this option. On my reading of Mr. Davison’s file note, the principal reason

given by Tracey Clarke for refusing to testify was that she loved Hanvey and was loyal to

10
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34.

35.

36.

the other accused. This would not have afforded a basis for an application under Article
3. The statutory threshold for admission would not have been met. This was the view
that Gordon Kerr subsequently expressed in his written Opinion which was received by

the ODPP on 13™ November 1997 [17633].

I note that in his Opinion Mr. Kerr states that the only information which would have
supported an application under Article 3 came from Tracey Clarke’s parents, but that her
own declared reason for not testifying was that she loved Allister Hanvey and that the
others were her friends. It was counsel’s view that on the basis of her declared reason for
not testifying, there was no basis on which an application under Article 3 could
legitimately have been made. That was also my view and, as | have said, I am sure I

discussed this with Mr. Kerr at the time.

Moreover, Tracey Clarke’s evidence was so central to the case against Forbes, Hanvey
and Robinson that, in my view, a judge in this jurisdiction would be most unlikely to
admit it under Article 3 without an opportunity for cross-examination. Since the
statement had been prepared for the purposes of a criminal investigation and prosecution,
there was a statutory presumption against admitting it in evidence unless the prosecution

show that its admission would be in the interests of justice.

I have been asked what consideration I gave to prosecutidn for public order offences. So
far as summary offences (such as disorderly conduct or obstruction of police) were
concerned, 1 agreed with the view expressed by Roger Davison in his note of 24"
October [18081]. Each of the accused had by then spent almost six months in custody,
which was the equivalent of a twelve month prison sentence. In those circumstances, [
did not consider that a prosecution for a summary offence was required in the public

interest.
The same public interest considerations did not apply to more serious public order

charges such as affray. Accordingly, I considered the possibility of a charge of affray

against each of the accused before making final prosecution decisions. In the absence of

11
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38.

Tracey Clarke and Timothy Jameson there was no evidence which could implicate
Hanvey and Forbes. The position with Robinson was slightly different. There was
independent evidence that he had been behaving in a disorderly fashion. He had been
seen by Jonathan Wright running around “like a headless chicken”. There was no
independent evidence to support the allegation that he was directly involved in the attack,
but he had been seen by police officers taunting and shouting towards Robert Hamill and
trying to push through the police lines. RC Atkinson said in his statement that he had to
strike him to keep him back. In order to support a charge of affray at common law it is
necessary to prove “unlawful fighting”. The evidence was, in my view sufficient to
establish disorderly conduct, but clearly insufficient to establish affray. For the reasons I
have outlined, I did not consider that a charge of disorderly conduct met the public
interest test for prosecution. Accordingly, I concluded that Robinson should not be

prosecuted for a public order offence.

On 29™ October I issued a direction for no prosecution against Forbes, Hanvey and
Robinson [10620/18347]. At the same time, I directed that a decision in relation to
Wayne Lunt would await consultation with Colin Prunty and that a decision in relation to
Hobson and Bridgett would await consideration of counsel’s Opinion and receipt of the

post mortem report.

I have been asked whether I considered calling for the police file concerning the
allegation against RC Atkinson before reaching a view on the murder prosecutions. I had
been informed in the confidential memorandum received on 15™ August 1997 [15952]
that a police file was to be submitted on this matter and accordingly I was expecting to
receive one. Plainly, the allegation against RC Atkinson could have been relevant to a
murder prosecution, particularly of Hanvey. The allegation made by Tracey Clarke was,
in essence, an allegation that RC Atkinson had acted as an accessory to the murder by
assisting an offender. If the file had been available, I would undoubtedly have considered
it alongside the murder file. However, I was dealing at this point with six individual who
had been in custody for almost six months. Any consideration of the hearsay allegation

made against Reserve Constable Atkinson by Tracey Clarke was overtaken by events

12
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40.

when she declined to give evidence and a decision was reached that she could not be
compelled and the conditions for seeking the admission of her witness statement were not
met. If, subsequently, a file had been received which provided new evidence against
Hanvey then the “no prosecution” decision would have been reconsidered. However
without the evidence of Tracey Clarke there was no case against Hanvey and there was
no other evidence available to me in support of the tipping off allegation. It would in
those circumstances have been wrong to continue the prosecution or to have sought a

continuation of Hanvey’s remand in custody.

On 28™ October I wrote to _ solicitors in an effort to make arrangements

for the consultation with Colin Prunty. The consultation went ahead on 30™ October.
Mr. Prunty was interviewed by Gordon Kerr QC in the presence of my colleague Ronnie
McCarey. Mr. McCarey prepared a manuscript note of the consultation [18068] and a
typed note [18062]. 1 have also seen a further note of the consultation on file, possibly
prepared by | so'icitors (41284]. According to Mr. McCarey’s notes,
Colin Prunty presented as a credible witness on his general description of the attack. He
said that one of the men who had been attacking and kicking Robert Hamill on the
ground was pulled away by police and taken to the police landrover. He did not purport
to identify this man but gave a general description of him. The man was wearing a

Rangers scarf tied up to his neck.

On 3" November I had a meeting with Diane Hamill and Fiona Ryan, Robert Hamill’s
sisters, in order to explain the reasons why the charges had been withdrawn against
Forbes, Hanvey and Robinson. They had telephoned me and I invited them to come in
and see me. During the course of the meeting they told me that a man they knew had
seen the men being released on television, and had identified one of them as the man he
had seen kicking Robert Hamill, who had then been pulled away and taken to the back of
the landrover. It became clear to me during the course of this meeting that the man they
were referring to was Colin Prunty. I realised that this evidence was not consistent with
my understanding of Mr. Prunty’s testimony. I recorded this meeting in a file note

[18011].
13
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42,

43.

Until that point, we had been proceeding on the basis that the man Mr. Prunty was
describing must have been Wayne Lunt since there was independent evidence clearly
establishing that Lunt had been placed into the back of the landrover and then released,
and that he had been wearing a Rangers scarf. Given the potential significance of this
new information I contacted police and arranged for a further statement to be taken from
Mr. Prunty. A further statement was taken from Mr. Prunty on the same day [09105]. In
the statement Mr. Prunty said that he had recognised one of the men he had seen being
released from custody as the man he had seen wearing a Rangers scarf who had been

taken to the back of the police landrover.

I arranged for Gordon Kerr QC to see Mr. Prunty again in consultation on 5™ November
at Portadown police station. [ was present during the consultation. Mr. Prunty said that
he was nearly 100% certain that the person he had seen was Forbes, and that it definitely
was not Lunt. He said the only person who “crossed his mind” was Forbes. He was
shown photographs of Lunt and Forbes and unhesitatingly picked the photograph of
Forbes. He said that if asked in cross-examination whether the person he saw attacking
Robert Hamill was Wayne Lunt he would say “no”. During the course of the meeting he
also said that he had hit the man who had been taken to the back of the landrover. He
said he had been close up to the man at the time and had slapped him in the face. I made
a handwritten note of this consultation [28443]. It is also recorded in Gordon Kerr’s

Opinion received on 13" November [17633].

I have been asked why Mr. Prunty was shown photographs during this consultation and
whether there was a risk that this could compromise any prosecution of Lunt. I cannot
remember precisely how many photographs were shown to Mr. Prunty. I believe that he
was shown at least three photographs including one of Forbes and one of Lunt. This was
not, however, a formal identification procedure. If Mr. Prunty had picked the photograph
of Lunt, it would not have been possible for the Prosecution to adduce this evidence as
part of its case at trial. However, Mr. Prunty was not at that stage being relied upon as an

identification witness against Lunt in the ordinary sense. Prior to the 3™ November he
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45.

was not purporting to identify anyone, but merely to describe the sequence of events he
had witnessed. If he had picked out the photograph of Lunt, it may still have been
possible to prosecute Lunt (without adducing the identification by photograph) but such a
prosecution would have been very difficult in view of the statement Mr. Prunty had made
to police. As it turned out, however, he confirmed his statement to police and picked out

the photograph of Dean Forbes with absolute confidence.

Prior to this development, the case against Lunt had rested on two propositions, each of
which was essential to proving guilt. The first proposition was that the man Mr. Prunty
had seen kicking Robert Hamill on the ground was the same man as he later saw being
taken to the police landrover, and placed inside. This depended entirely on the evidence
of Mr. Prunty and on the correctness of his assertion that the two sightings were of one
and the same man. Mr. Prunty’s account allowed for a short interval of time between his
sighting of the man he saw among the crowd attacking Robert Hamill, and his sighting of
the man wearing a Rangers scarf being taken hold of by police and taken away to the
police landrover. Constable A’s statement made it clear that Lunt was not attacking
Robert Hamill on the ground at the time she took hold of him. The Prosecution therefore
needed to prove, as a first step, that Mr. Prunty was reliable and correct in his evidence

when he asserted that the two men were one and the same.

The second essential proposition was that the person who had been taken to the police
landrover, detained and then released, was Wayne Lunt. This was capable of being
independently proved. Constable A had detained Wayne Lunt and put him into the back
of the police van. She had taken his name and address before releasing him. She could
say that he was wearing a scarf matching the description of a Rangers scarf. She could
also say that after releasing the man, she had been approached by another man who had
remonstrated with her for releasing Mr. Lunt. This accorded with Mr. Prunty’s account
of his own behaviour. Mr. Lunt admitted in interview that he had been wearing a
Rangers scarf and had been put into the back of the landrover. Moreover, Mr. Prunty had
said during consultation that he struck the man he saw being released, and Mr. Lunt had

said in interview that after he had been let out of the landrover a man had taken a swing
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at him. There was no evidence of any other person having been put into the police

landrover and then released.

The development in Mr. Prunty’s evidence did not directly affect the second proposition
but in my view it fatally undermined the first. Neither Constable A, nor any other police
officer, could give evidence directly implicating Lunt in the attack on Robert Hamill. In
order to establish that Lunt was involved in the attack it would have been necessary to
prove that Mr. Prunty was correct in saying that the first man he saw (involved in the
attack) was the same person as the second man he saw (being taken to the landrover and
placed inside). Mr. Prunty was confident that the two were one and the same, but was
now purporting to identify Dean Forbes as the man concerned. In the circumstances,
Gordon Kerr and I saw no practical alternative to the showing of photographs to clarify

what he was saying.

Once Mr. Prunty had confirmed his identification of Dean Forbes, the case against Lunt
became, in our joint view, untenable. Plainly, the identification of Forbes would have to
be disclosed to the defence and, in fairness, would probably have to be led by the
Prosecution at any committal or trial. The Prosecution would have to put Mr. Prunty
forward on the basis that his evidence of identification was unreliable and wrong insofar
as he said that the man he saw was Dean Forbes (and not Wayne Lunt) but, at the same
time, that he was reliable and correct when he said that the man he saw kicking Robert
Hamill on the ground was the same man he later saw being taken to the police landrover.
Once it was clear that he would say in evidence that he was sure that the man he saw
attacking Robert Hamill was not Wayne Lunt, it became effectively impossible to rely on
his evidence to convict Lunt. In the absence of any other evidence implicating Lunt
directly in the attack, the case against him was fatally flawed. I did not believe that any
prosecution of Lunt would survive a committal for trial, let alone result in a conviction.
This view was in accordance with the view of Gordon Kerr QC. In his written Opinion
received on 13" November 1997 he advised that there was no reasonable prospect of a
conviction for murder [17633]. He repeated this view in a consultation on 18" November

with myself and Mr. Davison. The notes record that we were all agreed on this matter
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[18041 and 18038]. Accordingly, on 18" November I issued a direction withdrawing the
prosecution of Wayne Lunt [08994].

I have been asked what consideration was given to prosecuting Lunt for affray. During
the consultation on 18" November 1997 there was a discussion about the possibility of
prosecuting Lunt for affray. My note of the consultation [18041 and 18038] records the
joint view of those present that such a charge would be extremely difficult to sustain in
the absence of Colin Prunty’s evidence. The situation was confused and the evidence did
not make it possible to establish precisely what he had been doing. Constable A said that
she saw him around the crowd and that he kicked out when she took hold of him. It was
concluded that the evidence was insufficient to prosecute for affray. Minor offences of
disorderly conduct and resisting arrest were also considered but rejected on the basis that

he had already spent six months in custody.

On 3™ November the ODPP received the statement of Lawrence Marshall of FSANI,
which established that a spot of Stacey Bridgett’s blood had been found towards the
bottom of the leg of one of Robert Hamill’s jeans [17797 and 17798]. The police had
informed the ODPP of this evidence at the meeting of 12" May 1997 but the statement of
evidence was not provided until November. The statement would have been served on

the solicitors for the accused.

Bridgett had been implicated by Tracey Clarke and Timothy Jameson, but the evidence of
these witnesses was no longer available to the Prosecution. In their absence, the evidence
was capable of establishing that Bridgett was present, that he was involved in disorderly
conduct, and that he had been sufficiently close to Robert Hamill for a spot of his blood
to have dropped or spattered onto Mr. Hamill’s jeans. However, there was no direct
evidence capable of proving that he was involved in the attack itself. Jonathan Wright’s
statement alleged that he had seen Bridgett trading punches, but at some distance away
from the attack on Robert Hamill. Constable Neill saw him face to face with another

man at the landrover and later saw him with blood around his mouth (as did Constable
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A). Constable Cooke put him at the front of the crowd trying to get through to the

injured persons on the ground.

In his interview with police, Bridgett had denied being anywhere near Robert Hamill at
any point. He said that he had been near to the landrover when he was struck on the
nose, and that he then went home. The evidence of the finding of his blood on Robert
Hamill’s jeans obviously showed that he had been close to Mr. Hamill at some point, and
appeared capable of establishing that Mr. Hamill was on the ground at the time. It also
showed that his account to the police was untrue. However, taken alone, the forensic
evidence did not establish any physical contact between the two men, and there was no

other evidence capable of proving when and how the blood transfer had occurred.

Gordon Kerr QC addressed this issue in his written Opinion, received on 13™ November
1997 [17633]. He expressed the view that the forensic evidence, taken in conjunction
with the evidence of police witnesses, showed that Bridgett had lied in interview, and that
he had been close enough, while bleeding, to drip or spatter his blood onto the deceased.
However, Mr. Kerr was of the opinion that the forensic evidence was insufficiently clear
to enable him to say whether the blood stain was probative of direct physical contact. He

asked for further clarification of the nature and extent of the stain.

In light of this advice I tasked Roger Davison to follow up this inquiry with Mr. Marshall
[18035]. Mr Davison spoke to Mr. Marshall on 17" November. His file note [18040]
records that Mr. Marshall told him that there was one other spot of blood, near to the first
one, which had not been tested. The blood mark on the left leg of Mr. Hamill’s jeans was
not Bridgett’s. It was smeared, and thus different in nature from the Bridgett blood stain.
The spot of Bridgett’s blood was circular rather than elongated, so there was no means of
knowing the direction it had come from. Mr. Marshall was reluctant to offer any
explanation as to how the blood had got there, although he said it was consistent with
Robert Hamill lying on the ground and a drop of Bridgett’s blood falling on him as he

stood over Mr. Hamill.
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The case against Bridgett was considered in the consultation with Mr. Kerr QC on 18"
November [18041 and 18038]. Mr. Kerr’s view was that the evidence was not sufficient
to sustain a conviction of Bridgett for murder. The most that could be proved was that at
some stage Bridgett was sufficiently close to Robert Hamill that his blood had dropped
directly onto Mr. Hamill’s jeans. There was no evidence to show what Bridgett was
doing at the time, or what he had done prior to that point. In Mr. Kerr’s opinion, the fact
that Bridgett had lied in interview was not sufficient to prove that he was guilty. Given
that he was being interviewed for murder, Mr. Kerr considered that it was not surprising

that he should distance himself, even if innocent.

I agreed with Mr. Kerr’s view. The evidence was capable of proving that Bridgett was in
and around the scene at the time, but from that evidence we could not prove exactly
when, and we could not prove exactly what he did. The forensic evidénce fell short of
proving actual physical contact. Accordingly, I decided that the test for prosecution was

not met for an offence of murder.

The possibility of prosecuting Bridgett for affray was also considered at this meeting. 1
was initially inclined to the view that there was some evidence which might be capable of
supporting a charge of affray. Bridgett had been seen by Jonathan Wright trading
punches, albeit at some distance from the main attack. My provisional view was that this
might be sufficient to prove the necessary element of “unlawful fighting”. Mr. Kerr
disagreed. He thought the prospects of proving affray were “doubtful” since it was not

possible to prove exactly what Bridgett had done.

After the meeting I reflected on Mr. Kerr’s advice and concluded, on balance, that he was
right, and that the test for prosecution for affray was not met. The evidence of Jonathan
Wright was capable of establishing that Bridgett was involved in a fight, but the other
protagonist was not identified, and there was no evidence capable of showing who
initiated the fight. On the evidence of Jonathan Wright the possibility of self-defence

could not be excluded, and the use of force in self-defence is not “unlawful fighting”.
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I have been asked whether the ODPP considered directing the police to re-interview
Bridgett following the discovery of the blood stain, to confront him with the fact that he
must have lied in his earlier interview. As I have pointed out, the ODPP were aware of
the blood stain evidence from 12" May onwards (although the statement of Mr. Marshall
was not available until October). In my view it was a judgment for the police to make
whether or not to re-interview him and put the forensic evidence to him at that stage.
Following the submission of the murder file, I would have expected the police to consult
with the DPP if they considered that it was appropriate to conduct a further interview of
Bridgett following the receipt of Mr. Marshall’s statement in October. As far as I recall, I
was never specifically asked for my advice on the matter, but if I had been asked I do not
think I would have advised a further interview. From the Prosecution’s point of view, we
already had a proven lie. That was as good as the evidence was likely to get. There
would be nothing to gain by affording Bridgett an opportunity to seek to explain the
bloodstain away, and there was no reason to suppose that a further interview would result
in a confession to murder. A tactical question of this nature is essentially a matter of
judgment, but my own view is that a further interview would have been more likely to
weaken the Prosecution case than to strengthen it. There was no reasonable expectation

that a further interview would provide any evidence on which to prosecute Bridgett.

I have been asked whether consideration was given to seeking further and more detailed
forensic tests on Mr. Hamill’s jeans. This is, in essence, a matter for the police and
FSANI. If it had been obvious that further testing was necessary then it would have been
open to the ODPP to request that further tests be carried out. It did not, however, occur
to me, or to Mr. Davison or indeed Mr. Kerr that additional forensic tests would
significantly affect the position. We relied on Mr. Marshall to determine which areas of
blood staining should be analysed. Clearly, if he had thought that further tests would
prove fruitful then he would have conducted these. Mr. Marshall was the leading expert
in Northern Ireland at the time. If he had considered that an opinion on the significance
of the blood spot was beyond his expertise, or that an expert who specialised in blood
pattern analysis should have been instructed, then I would have expected him to say so.

He made no such suggestion. I saw no basis for the proposition that another expert
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should have been instructed. Mr. Davison and Mr. Kerr apparently took the same view.
So far as I am aware, nothing has emerged since to suggest that further or better forensic

evidence would have led to any different conclusion.

I have also been asked about a passage in the evidence of Constable Silcock. He
recorded in his witness statement that he had been told by an unidentified woman at the
scene that she had seen a man jumping on Robert Hamill’s head who was bleeding from
his nose, and that this man had responded to the name Stacey. In his Opinion Mr. Kerr
advised that this was clearly inadmissible against Bridgett. That was a view with which I
agreed. It was evidence of an apparently anonymous witness who could not be cross-
examined. It did not appear to me to fall into the category of res gestae, although I would

have deferred to the advice of counsel on this.

Having reached the conclusion that there was insufficient evidence to prosecute Bridgett

for murder or affray, I directed no prosecution on 18" November [08994].

In relation to the prosecution of Robinson, there was one matter on which my own view
was inconsistent with the view expressed by Gordon Kerr QC in his written Opinion,
namely the prospects of successfully prosecuting Robinson for affray. When I reviewed
the evidence on 28" October, I considered that there was clearly insufficient evidence to
prove “unlawful fighting” and accordingly that affray could not be made out. I was
firmly of the view that the test for prosecution was not met. I therefore directed no
prosecution on 29" October 1997 [10620/18347]. T subsequently received Mr. Kerr’s
Opinion on 13" November [17633]. In that Opinion Mr. Kerr expressed the view that the
whilst the evidence was insufficient to establish Robinson’s direct involvement in the
attack on Robert Hamill it would, taken at its height, support a charge of affray. I
disagreed with Mr. Kerr. Although I have made no note of it, it is my recollection that
the matter was discussed during the consultation on 18" November. I informed Mr. Kerr
of my view on the affray charge and, after discussion, he agreed with me. I did not

record this discussion in my note of the consultation. It would not have been necessary
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for me to record this as it required no further action. The “no prosecution” decision had

already been taken in relation to Robinson and encompassed both murder and affray.

On 3™ December 1997 the office of the Attorney General wrote to the Director seeking
information about the prosecutorial decisions that had been taken up to that point in order
to enable the Attorney to respond to a letter from the Secretary of State [17681]. In order
to assist the Director in responding to the letter, I prepared at his request a memorandum
on 9™ December [18335]. I met with the Director at 10.30 a.m. on the 9™ December to
discuss the drafting of his response. The Director had studied the material I provided to
him, including the Opinion of Gordon Kerr QC, and he asked me a series of further
questions about the process of decision-making in order to clarify various matters. From
recollection, I believe that he asked me in particular about the decision not to prosecute
Robinson or Bridgett for affray. He had identified the fact that in his written opinion
Gordon Kerr’s had expressed the view that the evidence, at its height, could support an
affray charge against Robinson, and he wanted to understand how a decision had been
reached that Robinson should not be prosecuted for affray. He also noted that in
conference Mr. Kerr had expressed the view that it was doubtful whether there was
sufficient evidence to prosecute Bridgett for affray. In each case, the Director wanted to
know whether the apparent difference of view had been resolved through debate or

discussion with counsel. I explained the position to him.

I had a further meeting with the director at 12.30 p.m. on the 10" December to discuss
the draft letter which was still a work in progress. Once the draft letter was available, the
Director wanted to clarify the position directly with Gordon Kerr QC to ensure that he
was in agreement with the letter, and was satisfied that it correctly reflected the advice he
had given and the discussions that had taken place between myself and Mr. Kerr. The
Director wanted to be certain that every aspect of the letter was accurate. A further
meeting was accordingly arranged between the Director, myself and Mr. Kerr. This
meeting took place at 3.30 p.m. on 10" December. Mr. Kerr read the letter and
confirmed that it accurately recorded his final views on the matter. The Director

annotated a copy of the letter with the words: “Mr. Gordon Kerr QC read this on

22

82105



65.

66.

67.

10.12.97 and was entirely content” [18230]. The Director subsequently signed the letter
and sent it to the Attorney General [17665].

At the time this letter was sent, no final decision had been taken in relation to Marc
Hobson. However, it was clear that Hobson would be prosecuted for an offence related
to the death of Mr. Hamill. The evidence of Constable Neill established that Hobson had
kicked at Robert Hamill whilst he was on the ground. In his written opinion received on
13" November [17633] Mr. Kerr had advised that it was necessary to clarify with
Constable Neill whether he saw a kick connect, or an attempted kick, since his statement
was ambiguous on this point. Mr. Kerr advised that if it was a kick, and if the post
mortem report confirmed that Mr Hamill died from multiple injuries, then a prosecution
for murder might be justified. If it was an attempted kick, then it may be difficult to
prove the intent, and it may be necessary to prosecute him for attempted GBH. He also

considered that it may be appropriate to add a charge of affray.

The prosecution of Hobson was discussed in consultation on 18" November [18041 and
18038]. Mr. Kerr said that he wanted to consider the post mortem report before deciding
on the appropriate charge, and reiterated that it would be necessary to clarify the evidence
of Constable Neill concerning the kick. On the same day I issued an interim direction
requiring that a further statement be taken from Constable Neill addressing this issue
[08994]. The results of this inquiry were sent by the police on 12" December and
received by the ODPP on 16™ December [09672]. Constable Neill was able to say that he
saw Hobson kick directly at Robert Hamill in the shoulder or head area, from a couple of

feet away.

On 22™ December I received a supplementary Opinion from Gordon Kerr QC dealing
with the case against Hobson [17631]. Having considered the post mortem report (which
concluded that Mr. Hamill had died as a result of multiple blows) counsel advised that all
those who kicked him were likely to have contributed to the cause of death so that it was
not necessary to identify a particular blow inflicted by any particular individual. He

advised that the evidence of Constable Neill put Hobson firmly into a joint enterprise as
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an active participant and that he should be prosecuted for murder. I have endorsed the
Opinion with a manuscript note for the attention of the Director. The note is “for
information” and states that I agree with counsel’s Opinion and that I intended to have
Mr. Davison issue directions accordingly and prepare papers for committal proceedings.
On 20™ January 1998 a direction issued formally confirming that Hobson would be

prosecuted for murder.

On 28" January Hobson was remanded for a preliminary enquiry. I was not personally
involved in conducting the prosecution of Marc Hobson, or in directing proofs, ie
selecting the witnesses to be called to give evidence. These matters were being handled
by Roger Davison. I did, however, become aware that Reserve Constable Atkinson was
to be called as a Prosecution witness. I am not certain when I first became aware of this.
However, during the first week of April 1998 I received an application by Detective
Superintendent Hooke requesting that Mr. Atkinson be permitted to give his evidence
from behind a screen at the mixed committal which was scheduled to take place at
Craigavon Magistrates Court on 20™ April [28202]. The procedure at that time was that
any application for screening had to come from an Assistant Chief Constable.
Superintendent Hooke was the Head of Branch for the Chief Constable. The application
included a report from DI Irwin [28501]. [ referred the matter to Roy Junkin, with a
recommendation that there were insufficient grounds on the papers to make the
application and a suggestion that we meet with Detective Superintendent Harvey to tease
out the basis for the application. On 15" April I attended a meeting with Roy Junkin and
Detective Superintendent Harvey. As a result, it was decided that no application could
properly be made since the applicable legal criteria were not met. These matters are

recorded in the relevant file notes [18135].

I have been asked whether I consider that it was appropriate for RC Atkinson to be
advanced as a credible witness of truth in the Hobson prosecution when there were
allegations hanging over him that he had sought to assist an offender by tipping off
Allister Hanvey. The neglect of duty file, which included the allegation against RC
Atkinson, was received by the ODPP on 13" February 1998 [09028]. On 16" February I

24

82107



70.

71.

considered the file and allocated it to Ronnie McCarey [19470]. The police report
summarised the evidence against RC Atkinson and recommended no prosecution. It
referred to the statements taken from Michael and Andrea McKee supporting Atkinson’s
account. It did not make reference to the fact that Andrea McKee had initially provided
information to DI Irwin on 8" May 1997 or that she had accompanied Tracey Clarke

whilst her statement was taken on 10™ May 1997. At paragraph 35 it concluded:

“Having found no evidence other than the telephone billing to substantiate the
allegation of Witness A, one can remain sceptical but there is absolutely no other
evidence to substantiate the allegation by Witness A. I therefore recommend no
prosecution.”

At the time the decision was made to call Atkinson as a witness, there were therefore, at
its height, suspicions against him, but no evidence on which to prosecute. From
recollection, 1 believe that the direct evidence against Hobson in relation to the murder
came from Constable Neill. RC Atkinson’s evidence did not identify Hobson, but
provided supporting evidence of the attack on Robert Hamill. I can see why Roger
Davison, in preparing committal papers, would have included Reserve Constable
Atkinson as a witness, irrespective of whether there was the unproven allegation against

him.

In such a situation it is of course necessary to consider disclosure to the defence. My
understanding from reading the file is that the defence were provided with disclosure
from the complaints and discipline file, including the interviews of RC Atkinson. [ have,
for example, seen a letter from Roger Davison to Richard Monteith, dated 31°" March
1998 in which Mr. Davison makes it clear that he proposes to disclose material from the
complaints and discipline file to the Hobson defence [18148]. Simlarly, I have seen a
letter from Richard Monteith to the ODPP dated 23" September 1998 asking whether any
of the officers have been prosecuted [18277 and 31534]. The letter makes reference to
the interview of RC Atkinson for offences including assisting an offender and

withholding information.
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Gordon Kerr QC, who had advised on the murder prosecution, and who had conduct of
the prosecution of Marc Hobson, was also instructed to advise on the neglect of duty file
and the tipping off allegation against Reserve Constable Atkinson. This ensured
continuity and would have ensured that counsel advising on disclosure in the Hobson

case would be fully apprised of all relevant circumstances.

[ understand that there was a difference of view between Mr. Kerr QC and Stephen
Burnside, the ODPP prosecutor who had conduct of the Hobson case at Belfast Crown
Court, as to whether the statement of Tracey Clarke should be disclosed to the defence.
Mr. Kerr was apparently of the view that the relevant portion of Tracey Clarke’s

statement dealing with the allegation against RC Atkinson should have been disclosed.

I am informed that the statement of Tracey Clarke was eventually served in a form in
which the identities of those named in the statement had been redacted, including the
name of RC Atkinson. I was not consulted about this, nor was I aware at the time that it
had happened. I do not know whether the police were consulted about the implications of
disclosing the statements of Tracey Clarke and Timothy Jameson to the Hobson defence

team.

As I have pointed out above, I was not directly involved in the day to day management of
the neglect of duty/Atkinson file. Nonetheless, I had some dealings with the matter, and I
read certain briefings shortly before the final decisions were taken. I allocated the file to
Mr. McCarey on 16" February 1998 [19470]. From the file I can see that Mr. McCarey
issued an interim direction on 27" February 1998 saying that a final direction would pend

consultation with Mr. McBurney [19469].

The police report on the neglect of duty/Atkinson matters made no reference to the fact
that Andrea McKee, whose statement exculpated Atkinson, had met with DI Irwin on gt
May 1997 and provided information which led to Tracey Clarke being interviewed by
police on 10" May 1997, nor did it make an reference to the fact that Andrea McKee had

been present when Tracey Clarke’s statement was taken.
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Gordon Kerr QC produced a written Opinion on the neglect/Atkinson file which is
undated but which, from its position in the file, appears to have been received between
February and May 1998 [19334]. As to the allegation against RC Atkinson, Mr. Kerr
concluded that there was no evidence capable of proving the allegations. He pointed out
that Tracey Clarke’s refusal to testify against Hanvey would clearly extend to this
allegation, and expressed the view that the telephone contact, in itself, proved nothing,

and had been explained by those concerned.

On 12™ May 1998 Mr. McCarey issued a further interim direction asking the police to
contact_ solicitors to see whether the Hamill family were in a position to
identify other witnesses or evidence relevant to the neglect of duty allegation [15148].
During the period which followed a number of letters were sent to_

solicitors to follow this up, some of which were authored by me.

On 22" January 1999 Mr. McCarey issued a further interim direction to the effect that a
final decision on the neglect of duty/Atkinson file would pend the conclusion of the
Hobson trial and take account of any material emerging [19369]. Following the
conclusion of the Hobson trial, a number of interim directions were issued, some of them
by me, requiring that transcripts be obtained for consideration. On 20™ May 1999 I wrote
to the police and to Gordon Kerr QC enclosing the comments of the trial judge [19388].
The purpose of this letter was to ascertain whether there was anything of relevance which
might affect the decision to prosecute. On the same day I drafted a memorandum to Mr.
McCarey indicating that relevant transcripts had been provided to Gordon Kerr QC (in
order that he could express a concluded view on the neglect/Atkinson file) and indicating
that the police would liaise with the ICPC to determine whether any further lines of

investigation were required [referred to as Exhibit RAK4].

On 8" June 1999 Mr. McBurney wrote to say that having reviewed the trial transcript and
judgment, there were in his view, no further lines of enquiry to be pursued [referred to as

Exhibit RAKS).
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Gordon Kerr QC also provided a short written Opinion which concluded that the
transcripts of the Hobson trial did not affect his view that there were no reasonable
prospects of convicting any officer for the neglect of duty offence [19345]. Thereafter,
Mr. Kerr produced a fourth and final Opinion, received on 1* July 1999, which reviewed
the evidence to date. As to the allegation against RC Atkinson, he concluded that there
had been no change in the evidential position and therefore that his earlier opinion (see

paragraph 73 above) still stood.

During July 1999 Ronnie McCarey drafted a very detailed and comprehensive analysis of
the neglect of duty allegations, as well as the tipping off allegation against RC Atkinson
[19243]. As to the neglect allegation he concluded that although the officers could, with
hindsight, have better directed their actions after being alerted to the risk of disorder by
Mr. Mallon, their conduct did not disclose a criminal neglect of duty. As to the
allegations against RC Atkinson, he concluded that the evidence was insufficient to
warrant prosecution. Whilst the evidence of the phone calls was suspicious, the witness

statements from the McKees and Mrs. Atkinson provided an explanation.

On 9" August I received a notification from the ICPC, dated 4™t August, to the effect that
the ICPC had not identified any further lines of enquiry that needed to be pursued
[referred to as RAK6]. On the same day, I referred the file for decision to Roy Junkin,
the Deputy Director. From my covering memorandum it is clear that I had read Mr.
Kerr’s Opinions, as well as Mr. McCarey’s detailed memorandum on the case. 1
expressed the view that I had nothing to add. I concurred with the opinion that there was
no reasonable prospect, on the available evidence, of prosecuting any officer for any
offence. I did not refer to the allegation against Reserve Constable Atkinson separately
but it was dealt with separately in the Opinions of Gordon Kerr QC and in the detailed

memorandum prepared by Mr McCarey.

From the file I can see that the matter was subsequently referred by Mr. Junkin to-
- who was then Senior Assistant Director, for his views. There is a memorandum
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on file from Mr. McCarey, dated 26" August 1999 to this effect [referred to as RAK7].
This would have been a normal procedure since Mr.- reported directly to Mr.
Junkin. On 2™ September 1999 Mr. White added his views to the file. He agreed that
the evidence was insufficient to prosecute any officer for the neglect of duty offence. As
regards the allegations against RC Atkinson, he expressed the view that there was no
evidence on which to base a prosecution. He pointed out that Witness A’s allegations

were hearsay, and that she had, in any event, refused to give evidence.

The final decision was made by Mr. Junkin on 24™ September 1999.. In his file note he
has recorded that he read all the relevant material, and had considered the advices of
counsel as well as the files notes provided by Mr. McCarey and Mr.- to the effect
that the available evidence was insufficient to afford a reasonable prospect of conviction
against any of the officers. He expressed agreement with their advice and concluded that
a direction for no prosecution should issue. The direction was issued on 29" September
1999 [62249]. The case against RC Atkinson was therefore independently considered by
four members of the ODPP as well as by senior crown counsel. All concluded that the

evidence was, at that stage, insufficient to afford a reasonable prospect of conviction.

Following the conclusion of the Hobson trial, _ solicitors wrote to the

Director, drawing attention to the remarks of McCollum LJ concerning the evidence of
Colin Prunty, and asking for a reconsideration of the decision not to proceed with the
prosecution of Wayne Lunt [18253]. The letter also sought disclosure of the forensic
evidence against Bridgett and confirmation that the ODPP would reconsider the decision

to abandon the prosecution of Bridgett.

The Director referred the matter to the Deputy Director, Roy Junkin, on 20" July, asking
that each of the prosecution decisions be reviewed under Mr. Junkin’s supervision with a
view to providing a substantive reply [18251]. The conduct of the review was entrusted
to - who, at that time, was Senior Assistant Director and my immediate line
manager. On 9" August 1999 I provided Mr. -Vith a full set of papers to enable
him to carry out his review [18834].
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Mr. -reported to Roy Junkin on 13" August 1999 [18321]. He concluded that there
had been no basis to seek the admission of Tracey Clarke’s witness statement under
Article 3 of the Criminal Evidence (Northern Ireland) Order 1988, and that the decision
to abandon the prosecution of Forbes, Hanvey and Robinson was correct. He concluded
that in light of Mr. Prunty’s evidence, the decision to abandon the prosecution of Wayne
Lunt for murder was correct. As regards Bridgett he was in clear agreement with the
decision to drop the murder charge, but felt that the decision on affray was more evenly
balanced. He agreed with the conclusion I had reached on the affray charge, although he
considered that the decision was a fine one. I do not disagree with this assessment. The
decision was finely balanced and, as I have indicated, I reached a decision for no

prosecution through the process of discussion with counsel.

In addition to Mr. | s review, the Prosecution decisions relating to the murder file
have also been independently reviewed by senior counsel. During the course of the
Hamill family’s application for judicial review, in which they sought an extension of the
terms of reference for the Inquiry, the Secretary of State instructed David Perry QC to
review the prosecution decisions. He also concluded that the decisions were correct on
the evidence. I refer to Mr. Perry’s three Opinions [referred to as RAKS, RAK9 and
RAKI10 respectively]. Further, I understand that Mr Perry, in the course of consultation
with the Secretary of State and Attorney General on 12" December 2007, indicated that
he had reviewed the decisions and reached the view that they were all reasonable and
furthermore that he would have reached the same decisions on the basis of the evidence

presented. [Exhibited as RAK11].

On 26" June 2000 I attended a meeting with Mr. McBurney and Mr. Irwin to discuss a
major development in the case against Reserve Constable Atkinson [17625]. Mr. Mullan
of the ICPC was also in attendance. The meeting followed a telephone conversation
between the Chief Constable and the Director on 22" June. I have seen a minute of that
conversation which records that Mr. McBurney had re-interviewed RC Atkinson and he

had changed his story [18977]. This is obviously an error.
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At the meeting on the 26"June 2000 Mr. McBurney told me that in preparing for the
coroner’s inquest he had learned that Michael and Andrea McKee had separated and that
he had accordingly decided to interview them individually to see whether they
maintained their story about the telephone calls. He told me that on 20" June Andrea
McKee had made a witness statement admitting that what she had said in her earlier
statement of October 1997 was untrue. Her new statement amounted to an admission that
she had done an act with intent to pervert the course of justice. Mr. McBurney was
seeking advice on two issues. Firstly, he wanted to know whether he had been right to
take a witness statement from Andrea McKee rather than interviewing her under caution

and secondly he wanted to know how he ought to proceed with Michael McKee.

I was clear that these were investigative questions for the police. They were not matters
upon which the ODPP could or should give advice at this stage of the process. In
particular, questions of immunity from prosecution (which is effectively what was being
canvassed) could not be decided in advance of the receipt of a written submission from
police. A decision to treat an accomplice as a witness, rather than to prosecute, was a
matter which required the Director’s approval, and it could never be resolved without the

relevant evidence being available.

[ explained to Mr. McBurney that it was not for me to say whether he had been right or
wrong to take a witness statement from Andrea McKee without administering a caution.
The matter would be reported to the Director and, in due course, consideration would be
given to any issues which might flow from the failure to interview her under caution. In
particular, if she were prosecuted, it was doubtful whether her statement could be
adduced in evidence against her. I also told Mr. McBurney that I could not advise him
how he should proceed in relation to Michael McKee, although it could be argued that
whilst Andrea was on the periphery of any conspiracy, Michael’s role was central and he
should be treated as such. I explained that these were serious allegations which needed to

be reported formally via RUC Crime Branch to the ODPP. [ explained that [ could not,
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94.

and did not have the authority to, determine any questions of immunity from prosecution

in advance.

There were two further meetings in which this issue was discussed. On 5™ December 1
attended a meeting at Gough Barracks with Mr. McBurney, DCI K and DS H, and with
Mr. Chris Mehaffey and other investigators from the Police Ombudsman’s office which
had taken over the supervision of the investigation from the ICPC [16673]. 1 was not
present throughout the meeting, but was asked to join for a short time to deal with certain
legal issues. I can see from the minute of the meeting [at 16676] that Mr. Mehaffey was
seeking my advice on how to use Andrea McKee’s evidence if the prosecution of Reserve
Constable Atkinson and others was to rely on her testimony. The minute records that I
explained the independent role of the ODPP and said that we would not be in a position
to make decisions until the investigation file had been submitted. If the police believed
that Andrea McKee’s role was peripheral, and that she had been prevailed upon by
others, and if her evidence was to be central in prosecuting RC Atkinson and others, then
the police could recommend that she be granted an immunity from prosecution when the
investigation file was submitted. 1 explained that this issue could not be decided in
advance, that it was a matter for the Director, and that it was a decision to be taken in
light of all the information and public interest factors at stake. I said that T was aware of
Mr. McBurney’s decision to record Andrea McKee’s witness statement without
administering a caution. I expressed the view that she was nonetheless a suspect. The
question whether she was to be used solely as a witness or proceeded against for her part
in the conspiracy and thereafter used as a witness would be decided upon receipt of the
police file. In the meantime, her statement represented evidence in the hands of the
police and could be used for the purposes of investigation, and interviews of other
suspects. I then left the meeting. I can see from this minute that after I left the meeting
those present decided that Andrea McKee would not be arrested or interviewed under
caution at that stage, but would be included in the file submitted to the DPP and that
directions would then be sought from the DPP as to how to deal with her [16677].
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97.

On 28" February 2001 I attended a further meeting at the ODPP at which these issues
were discussed [74152]. By this time DCS Colville Stewart had replaced Mr. McBurney
as Senior Investigating Officer. Also present were DCI K and Mr. Mehaffey of PONIL. [
can see from the minute that Mr. Stewart reviewed the evidence at the start of the
meeting and indicated that he wanted to plan future steps in the investigation. I explained
again the role of the ODPP. I said that since the matter was still in the hands of the
police, I would not be in a position to give any definitive directions until the investigative
file had been formally submitted to the ODPP. [ emphasised that operational decisions
were a matter for the police at this stage of an investigation, but that I would, where
possible, provide guidance on any legal issues arising. It is clear from the minute that the
question of Andrea McKee’s possible immunity from prosecution was again raised and
that I reiterated that any decisions about her status, and how she was to be treated, were a
matter for the police at this stage (i.e. prior to the submission of an investigation file to
the DPP) [74156]. The minute records that DCS Stewart would make the decision, but
that the police officers and PONI were agreed that in order to strengthen Andrea

McKee’s credibility she should be prosecuted for her part in the conspiracy.

The police file on Andrea McKee was received on 12" June 2001 [22034]. It
recommended her prosecution for conspiracy to pervert the course of justice. No
question of immunity from prosecution was raised. The report and covering letter made
it clear that the police expected that she would plead guilty to the charge against her and

then give evidence for the Prosecution against the co-conspirators.

On 15" August 2001 1 issued a direction that Andrea and Michael McKee be prosecuted
for conspiracy to pervert the course of justice [22917]. 1 also issued directions for the
committal proceedings, in which I indicated that statements should be taken from Mr.
McBurney and Mr. Irwin setting out the nature of the inquiry into RC Atkinson which
was being carried out at the time Andrea McKee made her statement of 29" October
1997, the explanation Mr. Atkinson had given in interview, the information provided by
the McKees and the Hanveys, and the effect which the statement had had on the

investigation into RC Atkinson.
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99.

100.

101.

On 29™ November 2001 I wrote to the police asking, among other things, when the police
file in relation to RC Atkinson and others would be submitted [22899]. Before Atkinson
could be prosecuted it was going to be necessary to have the evidence of Andrea McKee
in an admissible form. It was therefore necessary to co-ordinate the timing of the
prosecutions so that the prosecution of the McKees would be concluded before it became
necessary to adduce the evidence of Andrea McKee in the prosecution of Atkinson and

others.

The Atkinson and others file was received on 19™ December 2001 and was allocated to
Michael Matthews. Mr. Matthews issued an interim direction on 16" January 2002
directing that a supplementary police report be provided following the conclusion of the

McKee prosecution [20087].

On 31* January a consultation took place with Carl Simpson QC who had been instructed
to prosecute in the McKee case [22875]. Also in attendance were Mr. Matthews (PPS),
DCS Colville Stewart, DCI K and DS H. Andrea McKee’s intention to plead guilty and
give evidence for the prosecution in Atkinson and others was explained to Mr. Simpson.
The question of approaching Michael McKee as a witness was discussed. From the
minute I believe I emphasised that it was for police to decide whether or not he should be
approached as a witness, but that he should not be given any kind of promise as to what
would happen if he did. A question was raised whether Andrea McKee should be
sentenced immediately upon her plea of guilty, or whether sentence should be adjourned
until she had given evidence in Atkinson and others. Carl Simpson advised that it was
the invariable practice in this jurisdiction to proceed immediately to sentence. He did not
consider it appropriate for a defendant to plead guilty and then have sentence deferred on
the basis that he or she would be willing to give evidence for the prosecution in a future

case against co-defendants. He said that this approach was supported by authority.

This was my experience. There were good reasons to proceed to sentence immediately.

If sentence were deferred it could always be argued that the witness had a motive for
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giving evidence, namely to secure a reduction in sentence. If he or she had already been
sentenced, then this motive was more difficult to attribute. In any event, it had become
the settled practice in this jurisdiction and I saw no reason to disagree with senior

counsel’s view that it was the appropriate course here.

102. 1 recall that Mr. Colville Stewart expressed a contrary view at the meeting, and he
followed this up with a letter on 11" February 2002 urging me to reconsider the issue. I
considered the points made in his letter but in the end I decided to adhere to the view |

had already formed.

103.  On 4™ March 2002 Andrea and Michael McKee each entered pleas of guilty to the
indictment. Sentence was adjourned for the preparation of reports. On 12" March I
forwarded the entire McKee file to Mr. Matthews for consideration in connection with
the prosecution of Atkinson and others. The McKees were sentenced on 7™ May 2002.

After this point, I had no direct involvement in the prosecution of Atkinson and others.

SIGNED: vak M“\' V,%&M

----------------------------

RAYMOND ANDREW KITSON
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Deputy Director

July 1889 and 2o Zugust 1999 angd

i minutes of -
August 10504,

Z. The evidence ie exhaustively anzlysed in the pPOllce report an ! ir
Mr McCarey's minute. Tt is zlso analysed in The advice of Senior
Counsel.

3 1 agree with Mr McCarey that the evidence 15 5C ilnconsistent that

hh with any certainty the 3

cible to establicsh W
and their durati

[

it 15  1mposs
&

sequence cf events,

see no evidence from which it could be conclud=:

4, ’ Further, I ca
the assault on Mr Hamill ana

n s
that police officers witnessed
MrD and did nothing to prevent 1t.

to the contrary.

5. Indeed there is evidernce
the ‘'Thomeas

was as sudden and violent as
police could not have prevented it and secon
to suppor:t the police account of a longer

which pclice did intervene.

McCeollum LJ, in his judgment in R -V

6 I note that ,
that, on the basis of the evidence of the ‘Thomzs St’ witnesses, .
]

ly that police could hes
d fur*hcr, he stated that, whsn po

......

was not positioned as well z=
the case that police did not
r, there is nc
e T:z:-lilj.l"lgS, were

7. It may be that the police landrover
it might have Dbeen It mey alsc be
pay suificient attention to Mr Mallon. Howeve
evidence that either of these failings, 1f they wer

wilful.

B. Ls regards the separate allegation about E/Constable Atkinson,
there is no evidence on which to base a prosscution. Witriess &'s

allegation of what Hanvey tcld her is hearsay, gquite apart from the
fact that Witness A has since refused to give evidernce.

I therefore agree with the recommendation for no prosecution.

(sl

2 September 1885
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ROBERT HAMILL

1. i o
T
2 The
a. 1685
I have now provided Mr - with the crime Iile 2
with & minute referring him to the relevant InIern
which sets out my reasoning for the decisions for
b. Complaint File in relation tc the death of Zcbert
Th 13 T
th a T e pers submit ]
transcript of the Hcbson trizl) the Commission 15
there ars no fresh lines of enguiry relating to th
investigation which reguire to be pursusd.
We are now in a position to take decisions as to ProSecuTion.
In . thiz regard we hold the zdvices of Senior Counsel, Mr Herrs
on file & full minute Irom Mr McCarey (albeit in draft Zorm) =
svidence both from the police investigations and from the tris
Mr Kerr advises no prosscution.
Mr McCarey sdvises no prosecution.
I have nothing to add to the above advices and recommendations
there is no reasonable prospect on the available evidence of t
any police officer for any criminzl offence arising out of the
27 Rpril at Market Street/Thomas Street.
Mr McCarey returns frcm annual leave tomorrow, 10 ZAugust. He
forward for you. The file remains in his sscurity cabinert.

Q¢%ﬁ.
—

R A KITSON

8 Aungqust 1559

our Meeting wWith

In my view

=

conviction of
ncident on

b

can take matters
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MR R McCAREY DPP Ref: 753/98

ROBERT HAMILL (DECEASED)

I refer to previous minutes on this file and to the Further Interim Direction to
peolice of 1 April 1685.

certain witnesses have now been obtained. I
proceed to consider the contents of the

transcript with a view to further discussion, in conjunction with Senior Councsel
to whom I have also briefed a copy of transcript, as to whether any further

steps reguire tc be taken before a concluded view on this case can be taken. It
is to be noted also that I have forwarded a copy of the transcript to police

with a view to them considering, whether any
further lines of investigation are required.

Transcripts of the evidence of
would be grateful if you would

in conjunction with the ICPC,

case with me further before you reach

Please do not hesitate to discuss the
will recall that the Director wishes to

concluded decisions in the case. You
see this case before final directions are issued.

R A KITSON

20 May 1999
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THE ROYAL ULSTER CONSTABULARY

COMPLAINTS & DISCIPLINE DEPARTMENT, GOUGH BARRACKS
NORTHERN IRELAND BT60 1BW

 ARMAGH

Please raply 1o:

Mr R Kitson

Relfast Circuit ‘

Department of the Director of Your relarance 753/98
Public Prosecutions

Royal Courts of Justice B147/1345/87

BELFAST

BT1 3NX Data: ? June 1889

Ous reference:

SUBJECT: ALLEGATION OF CRIMINAL CONDUCT AGAINST A POLICE OFF!CER BY
SOLICITOR ON BEHALF OF DIANE HAMILL,

PbRTADOWN, ON BEHALF OF ROBERT HAMILL

Dear Sir
| refer to your further interim direciton dated 26 May 1889,

Please find attached reply from D/Chief Superintendent McBurney as requested.

Yours faithfully

SUPERINTENDENT

rbkfjuneB-cl-1345/dk Ml ‘4@»_
| A 82128
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S/Divisional Ref. No:

Divisional Ref. No: R.CS 10/9%

H.0. Ref. No: . DivisionalRef. No: K
ROYAL ULSTER CONSTABULARY
g Division __ ARMAGH Sub-Division/Departiment
CID SOUTH REGION Swation/Branch 1JUNE 1999 Date

SUBJECT:  ALLEGATION OF CRIMINAL CONDUCT AGAINST A POLICE OFFICER BY
soLicITor, ON BEHALF ON DIANE HAMILL, I

PORTADOWN ON BEHALF OF ROBERT HAMILL

TO:  SUPERINTENDENT
COMPLAINTS & DISCIPLINE

GOUGH

As aresult of the attachéd interim direction and taped transcript, which was
received on 28 May 1999, and having considered this with the remarks
made by the Learned Trial Judge, Lord Justice McCollum, I do not believe
Ithat any further lines of investigation are required. The two poliée officers
who gave evidence at the trial of R v Marc Hobson have already been
interviewed on tape regarding their actions on 27 May 1997. I do not
believe that there are any further significant points arising from the cross-

examination of these officers during the above trial which requires further

exploration.

The Learned Trial Judge highlighted the fact that given rise to “Some |
public controversy,” he felt it was appropriate that he 'should analyse the

evidence given and throw whatever light possible on the occurrence of the -

events which led to this tragic death.

In doing so he highlighted three points of which the factual basis were not

disputed. To this end point number 3 is immaterial to the allegation under

investigation and in which the Learned Lord Justice was not aware of the

full facts.

Form 51/1
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Continuation Page Page No. 2

In dealing with points 1 and 2 the Lord Justice refers to aspects which to a
large extent have been highlighted in the original investigation file and
which comments on the judgement of the officers on this particular

occasion leaving them open to criticism.

However, the Lord Justice was also “Satisfied that the officers came across
the road shortly after the attack and that the evidence which suggests
otherwise is explained by confusion and distress on the part of the hall
patrons.” He also accepts that the injuries sustained by the deceased have
not established that a prolonged beating took place and that the fatal inj‘ury

could have been caused by one blow or a blow combined with a heavy fall.

In considering the above facts | am satisfied that no offence is disclosed
under statute or common law and whilst the actions of the police officers
may represent a misjudgement of the situation, but only so on reflection,

this cannot and does not amount to a criminal offence in the circumstances.

I therefore submit these papers for further consideration and the

information of the Independent Commission for Police Complaints.

WAM McBURNEY
REGIONAL HEAD OF CID
SOUTH REGION

EXT NO:--

Form 5172
: 82130
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Police Complaints for Northern Ireland
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COMPLAINT AGERINST THE PCLICE 3BY DIANE HAMILL

The Deputy Director has reguested thet this file be forwarded through you.

ention to my note to Mr Kitson and to

I would draw your att
dated 9 August 1895 to the Deputy Director.

Lt

W A R McCAREY - TEL-

26 August 1999
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RE THE DIRECTOR OF PUBLIC PROSECUTIONS FORNORTHERN TRELAND

{

1.1

1.3

1.4

AND THE DEATH OF ROBERT HAMILL

ADVICE

Introduction

On 27" April 1997, a violent incident occurred in Portadown, County Armagh,
Northern Ireland. In the course of this incident, Robert Hamill, aged 25, sustained
serious injuries. He was taken by ambulance to Craigavon Area Hospital from where
he was later transferred to the Royal Victoria Hospital Belfast. He never regained

consciousness and died in hospital on 8" May 1997,

An investigation into the incident by the Royal Ulster Constabulary ("RUC”) led to
the prosecution of one individual, Paul Hobson, for the offences of murder and
causing an affray. Hobson’s trial took place in the Crown Court of Northern Ireland
between 22" and 25" February 1999 before McCollum L.J. sitting without a jury.
On‘25ul March 1999, McCollum L.J., in a fully reasoned decision, acquitted Hobson

of murder but convicted him of affray, and sentenced him to 4 years imprisonment.

Five other individuals were also charged with the offence of murder but proceedings

against them were discontinued in October and November 1997.

Despite Hobson’s conviction and the fact that some of the events of 27" April 1997
were investigated during the course of the trial, the role of certain RUC officers in the
events has been the subject of intense speculation. This is because a Police patrol

vehicle, containing four officers, was parked about 20 yards from the place at which
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1.6

1.7

]

Robert Hamill suffered his injuries. Moreover, information was provided to the
officers investigating the death that a reserve constable, who had been one of the
patrol crew, later telephoned a youth, Allister Hanvey, who was present at the scene
and advised him to destrov his clothing and thereafter kept him informed of the
progress of the invesugation. Allister Hanvey was one of those later charged with

murder but discharged from any criminal proceedings on 31% October 1997.

On 16™ November 2004, the Secretary of State for Northern Ireland established an
inquiry under section 44(1) of the Police (Northern Ireland) Act 1998 (subsequently

converted into an Inquiry under the Inquiries Act 2005) with the following terms of

reference:

“. 10 inguire into the death of Robert Hamill with a view to determine
whether any wrongful act or omission by or within the Royal Ulster
Constabulary facilitated his death or obstructed the investigation of it, or
whether attempts were made to do so; whether any such act was intentional
or negligent; whether investigation of his death was carried out with due

diligence, and to make recommendations.”

The Inquiry is chaired by Sir Edwin Jowitt, a retired judge of the High Court of
England and Wales. It was established following the investigation by Judge Cory, a
retired Justice of the Supreme Court of Canada, into “allegations of collusion by the
securiry forces” in Northem Ireland. In 2005, the Inquiry Chairman, and in early
2007, the Hamill family, sought to extend the Inquiry’s terms of reference so as to
enable the Inquiry to consider and mvestigate the prosecutorial decision-making in
the case. The question of whether or not to extend the Inquiry’s terms of reference is

currently under consideraion by the Secretary of State.

It is against this background that I have been asked to advise on two discrete issues,

which may be formulated as follows:

(1) Whether the decisions 1aken by the Director of Public Prosecutions for

Northern Ireland (‘the Director’) and his staff were reasonable.

82137
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(11) Whether, having regard to the respective functions of the prosecuiing
authorities on the one hand and the investigaring authorinies on the other,
there swere steps which the Director should have taken which would have
provided a reasonable expectation that evidence sufficient 1o meet the 1est for

prosecution would be obtained.

1.8 Before addressing these two issues 1t may be helpful to set out the factual background

and the legal framework within which the issues fall to be considered.

!~J

The Factual Backeround

%, A
i th

The incident on 27
Street, Thomas Street and Woodhouse Street. This is recognised by the Police as a

April 1997 took place near the junction of Market Street, High

to
—

potential trouble spot in a town with a sharp inter-communal divide. The protagonists
in the incident were described by McCollum L.J., when giving judgment in Hobson’s
trial, as “lovalists™ and “nationalists”. This was not intended to reflect any precise
affiliation on the part of either group but merely to assist in the narrative. It is

helpful to adopt the same descriptions where necessary in the course of this Advice.

On the evening of Saturday 26" April 1997, Robert Hamill went to a dance at St.

!\J
o

Patrick’s Catholic Hall in Thomas Street. He left the hall at about 1.30 a.m. with
D E (D >s wife) andF (D 's sister).

They walked along Thomas Street in the direction of Woodhouse Street.

2.3 A Police Land Rover patrol vehicle was parked in a place to observe the junction. It
contained four officers: Constable Neill, who was the driver and only regular Police
Officer in the group, Reserve Constable Comnett, who was in the front passenger seat
and Reserve Constables Atkinson and P40 1n the rear. At this stage the junction
appeared to be quiet and Constable Neill began to move off when a Catholic, Thomas
Mallon, waved down the vehicle and told the crew that his friends were coming down
Thomas Street. At this point Constable Neill drove the vehicle a little further away
from the junction and repositioned it so that the occupant’s view of the junction was
restricted to what they could see through the observation slits in the side of the

vehicle. This manoeuvre was carried out because two loyalists (Stacey Bridgett and
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Dean Forbes) approached Mallon in a threatening manner and the movement of the

vehicle was successful in preventing this incident from developing further.

Stacey Bridgett and Dean Forbes then approached the passenger side of the Land

Rover and spoke to Reserve Constable Cornett (in the passenger seat) and Consiable

Neill.

According to the Police Officers the next thing that happened was that a male (either
Colin Prunty, who had also attended the dance at St. Patrick’s Hall, or Colin Hull,
another youth present at the scene) began to pull Constable Neill out of the Land

Rover, shouting words to the effect of “You watched that happening and you did

nothing”.

All four officers then dismounted from the vehicle and, according to Constable Neill
and Reserve Constable Atkinson, they saw a group of around 50 loyalists confronting
a group of about 12 nationalists and almost immediately a number of fights broke out.
In the course of giving evidence at the Hobson trial, Constable Neill thought he could
remember seeing Robert Hamill and another man running towards each other, the
implication of that evidence being that Robert Hamill was still on his feet at the stage

the officers left the vehicle and that he was himself possibly engaging in aggressive

conduct.
Certain of the events can be given a precise time:

(i)  A11.45:37 am. Reserve Constable Cornett called for reinforcements;
(11) At 1.48 a.m. Reserve Constable Cornett called for an ambulance;

(111) At 1.58 a.m. the ambulance arrived.

The account given by the Police Officers is that they did their best to stop the
fighting. Within a couple of minutes they did see two bodies on the ground and it
was this that prompted the call for the ambulance at 1.48 a.m.. Police reinforcements
were quickly on the scene and order was restored with the loyalists being pressed
away from the injured men, Robert Hamill and his friend D , aged 29.
Even at this point, some of the Joyalists were trying to get past the Police and lunged

or kicked out at Hamill who was by this time unconscious.



[
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29 Both Mr. Hamill and Mr. D were taken 10 Craigavon Area Hospital. Mr.D

was soon discharged having suffered relatively minor injury. Mr. Hamill was seen by

a casualty officer who found no open injury. However, it was noted that he had

difficulty in breathing and a decision was made to transfer him to the Neuro-Surgical

Unit in the Royal Victoria Hospital. There he was treated for a relatively minor braimn

injury but, on 8" May 1997, he suffered a sudden, unexpected deterioration in his

condition and died.

2.10 A post-mortem examination revealed:

G ()

(i1)

(iif)

(iv)

Externally his injuries appeared trivial (a small bruise and two small areas of

abrasion);
Internally the injuries did not seem particularly severe;

However, microscopic examination of the brain revealed damage (diffuse
axonal injury) of a type frequently recognised as occurring as a result of
repeated blows to the head such as by punching or kicking and this was the
most likely mechanism of injurv in this case. This condition i1s most
commonly encountered in road traffic accidents where, as a result of

acceleration/deceleration, the head is violently jolted and intemal injuries are

caused;

Bruising on the body and arms and a fairly large area of bruising overlying
the right side of the pelvis, the latter consistent with the apphcation of blunt
force and which might have been caused by a kick. {These injuries were not

sertous enough to have played any part in the death.)

2.11  The cause of death was the injury to the brain. In Hobson's trial, McCollum L.J.

summarised the effect of the post-mortem findings by stating:

“The injury to the brain would therefore appear to have been caused by a
joliing type of injury rather than by direct contact but there was no reason 1o

doubr thart the fatal injury was sustained as a result of the violent assault ...”
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3.1

Rewrning to the events at the junction. The area eventually became quiet and by 3.00
a.m. the streets m the vicinity were deserted. At about 5.30 a.m. the town street
cleaner was told to avoid the junction of Market Street and at 7.25 a.m. the scene of
the disturbance was taped off. Some evidence was found in the street but it had no
real forensic significance (for example there were broken bottles, some with

fingerprints). This was an incident that could only be reconstructed by relying on the

eye-witmess accounts.

Observations On The Events

At this stage it is possible to make some preliminary observations on the events.
First, the attack on Robert Hamill and his friend D appears to have
taken place at some time between 1.40 a.m. and 1.48 a.m., the latter being the time
when Reserve Constable Cornett called for an ambulance. Secondly, there were
possibly as many as sixty people in and around the vicinity of the attack. Thirdly, the
evidence subsequently obtained 1n the course of the Police investigation suggested
that many of those present, whether nationalist or loyalist, had been drinking.
Fourthly, .as McCollum L.J. noted, in the course of his judgment, the situation was

“confused” and he went on to state that “ir is difficulr 10 extract a coherent account

even from the eye-wimesses”.

The Investication

In the course of the investigation statements were obtained from Police Officers
present at the scene, civilian witnesses also present at the scene and from local
residents. In the case of the local residents, house to house inquiries were conducted

in an effort to discover whether anyone might have seen or heard anything

significant,

The four Police Officers in the Land Rover, who had stood down from duty at about
3.30 a.m., were called back from their homes later that morning and made statements
to the detectives who were by that stage involved in investigating the incident. The

officers’ accounts were to the effect that at the time they dismounted from the Land
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Rover there were no bodies on the ground and the fighting broke out at or about the

time they were leaving the vehicle. They then acied to separate the factions and pull

out the outnumbered nationalists.

The Hamill group provided statements which suggested that the attack by the
loyalists was unprovoked and came out of nowhere, and that the Police Officers
appeared on the scene only after the attack on Robert Hamill. This would be
consistent with the comment “You waiched that happening and you did nothing” (see

paragraph 2.5 above) being made to the officers as a reference to the attack on the

deceased.

By contrast with this account, there were some statements from witnesses to the
effect that there was some scuffling or fighting at the junction before the main attack

took place and it 1s possible that the comment made to the officers referred to this

earlier incident.

In the immediate aftermath of the incident, the only evidence implicating any
particular individual in the attack on Robert Hamill was provided by Constable Neill,
whose statement (dated 27" April 1997) contained a description of a person kicking

out at the injured man. Although not named, the person described was clearly

Hobson.

On 9" May 1997, that is the day after Robert Hamill died, the investigating officers
obtained a witness statement from an eighteen year old youth, Wimess B (a member

of the loyalist group) which implicated four individuals in the attack on Robert

Hamill. These individuals were:

(1) Paul Hobson (also known as Marc Hobson),
(1) Allister Hanvey;

(1)  Dean Forbes; and
(iv) A person known only as “Fonzy™ believed by the Police to be Andrew Allen.

(Witness B declined to attend an identification parade to identify this person
and in the absence of any other evidence to implicate him, Allen was not
charged with any offence. He was however interviewed under caution and

denied any wrongdoing.)
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On 10" May 1997, the investigating officers obtained a witmess statement from a
young woman, Miss A (also a member of the loyalist group), which implhicated five

individuals in the attack on Robert Hamill. These individuals were:

() Paul Hobson;

(i1) Allister Hanvey;

(111)  Dean Forbes;

(iv)  Stacey Bridgett; and
(v) Rory Robinson.

Evidence was also obtained from Colin Prunty (statement dated 8" May 2007). As
noted above, he had been at St. Patrick’s Hall and was close to or following the
Hamill group down Thomas Street when he witnessed the attack. He identified one
of the attackers as a person wearing a Glasgow Rangers football scarf who had been
placed in the back of the Police Land Rover. By reference to the other available
evidence it was possible to identfy this person as Wayne Lunt. (Constable A

one of the officers who arrived at the scene following the call for reinforcements,
placed Lunt in the rear of the Police Land Rover afier he had kicked out at her (at

1.57 am.). He was released from the vehicle at 2.05 a.m. after the officer had

obtamed his name and address.)

On 15" May 1997, Jonathan Wright (a member of the loyalist group) gave a
statement in which he described Rory Robinson in the middle of the crowd running
around “/ike a headless chicken”. He also saw Stacey Bridgett trading punches with
one person. This statement contradicted an earlier one (dated 11" May 1997) in
which he said, “J didn’t see anyvbody fighting”. His decision to make the second
statement was explained by him in these terms: “J made this statement because not

telling the full facts the first time has been praying on my conscience™.

As a result of the information provided by witnesses A and B and Colin Prunty, six

individuals were arrested, interviewed and charged with murder. These six

individuals were:

(1) Paul Hobson;
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(11) Alhster Hanvey:
(1)  Dean Forbes;

(1v) Stacey Bridgett:

(v) Rory Robinson: and

(vi)  Wayne Lunt.

Following their arrests they were interviewed under caution and none made any

admission of criminal behaviour.

The Allecation of Perverting the Course of Public Justice

As noted above, on 10" May 1997, the investigating officers obtained a witness
statement from Miss A. In the course of this statement, Miss A alleged that about
three days after the incident she had spoken to Allister Hanvey (her former boyfriend)
who told her that, at about 8.00 a.m. on Sunday 27" April 1997 (that is about six
hours after the fatal attack) he had been telephoned by Reserve Constable Atkinson
(one of the four officers in the Police Land Rover). In the course of this telephone
conversation Atkinson had told Hanvey to “ger rid of the clothes he was wearing the
previous night”. Miss A also stated that Hanvey had told her that Atkinson was

ringing him every day to keep him up to date with the Police investigations.

It appears that following the receipt of this information the Police spent some time
investigating whether or not Hanvey had, in fact, disposed of any clothing, but these

inquiries came to nothing.

On 9" September 1997, Reserve Constable Atkinson was i:iterviewed about the
allegation and denied it. His telephone billing records were obtained and these

records revealed that a call had in fact been made from Atkinson’s home address to

-the home of Allister Hanvey at 8.37 a.m. on Sunday 27" April. There was evidence

of a similar call on ond May. On 9" October 1997. Atkinson was interviewed for a
second time. He explained the first call by stating that Andrea McKee and her
husband James McKee (the uncle of Miss A and the proprietor of a martial arts club)
were spending the night of the attack at his home, and that Mr. McKee telephoned the

Hanvey house to check on Miss A’s safety as soon as he heard that there had been
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trouble on the streets. The second phone call (on 2" May 1997) was made by Mrs.

Atkinson to discuss the martial arts busmess.

4.4 Atkinson’s account was corroborated by Mr. and Mrs. McKee and also by his wife.

5. The Course of the Criminal Proceedings
5.1 By October 1997, the position was that six individuals were in custody having been

charged with murder. These individuals were Paul Hobson, Allister Hanvey, Dean
Forbes, Stacey Bridgett, Rory Robinson and Wayne Lunt. It was also the case that

the investigation mto Atkinson was contnuing.

5.2 As noted above, as matters developed the only person tried for the murder of Robert
Hamill was Paul Hobson. Moreover, the investigation concerning Atkinson did not
lead 1o 2 trial in his case. It is necessary to explam what happened (at this stage in
summary only) to the five suspects who were not prosecuied and also to explain the

course of events in relation to Atkinson.

The Murder Charges

5.3 The key evidence against five of the suspects came from Miss A, Witness B and
Colin Prunty. By 10" October 1997, the investigating officers became aware of an

unwillingness on the part of Miss A and Witness B to give evidence. It appears that

this unwillingness was motivated, at least in part, by events at Drumcree during the
summer of that year (civil disturbances had taken place during marches by loyalists).
At a meeting with representatives of the prosecution on 17" October 1997, Miss A
indicated that she would not give evidence against any of the accused. The position
in her case was that she knew a number of the defendants, having been brought up in

the same area as them, and was again involved in a relationship with Allister Hanvey.

5.4 At a meeting with representatives of the prosecution held on 21% October 1997,
Witness B claimed that he could not recollect any of the events of 27" April. When

the contents of his witness statement were put to him, he said that at the time it had

| 49
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been compiled he simply agreed with everything the Police had suggested to him. He

stated that he did not wish to give evidence.

As a result of these developments. it was concluded that there was no reasonable
prospect of obtamning a conviction against three of the accused and the charges

against Allister Hanvey, Dean Forbes and Rory Robmnson were discontinued on 31°

October 1997.

On 3™ November 1997, Colin Prunty provided a second witess statement in which
he stated that having seen a video recording of the three individuals who had been
released on 31¥ October 1997 (a recording which he had been shown by members of
the Hamill family), he recognised one of the individualé as the person he had seen
wearing the Glasgow Rangers scarf (see paragraph 3.8 above). He was now adamant
that the person was Dean Forbes. It will be remembered that Wayne Lunt had been
arrested and charged with murder on the basis of Colin Prunty’s first witness
statement. This was on the basis that the events described by Mr. Prunty appeared
clearly to implicate Wayne Lunt mn the attack on Robert Hamill. However, when
shown photographs of both Wayne Lunt and Dean Forbes, Mr. Prunty stated
uneguivocally that Lunt was not the person he had seen kicking at Robert Hamill. As
a result of this development further enquinies were made in relation to Dean Forbes.
In particular, the investigating officers considered whether there was any evidential
basis for suggesting that Forbes was in fact the person who had been brought by the
Police to the Land Rover and whether he had been wearing a Glasgow Rangers
football scarf. There was no evidence to support such a suggestion. It was concluded
that, as a result of Prunty’s latest evidence, there was no reasonable prospect of

obtaining a conviction against Wayne Lunt and proceedings against him were

discontinued on 19" November 1997.

So far as the suspect Stacey Bridgett is concerned. he had originally been implicated
in Robert Hamill's death by Miss A. By early November 1997, it was known to the
investigating officers that a forensic science examination had revealed that a small
spot of Bridgett’s blood had been found on the right leg of the trousers worn by
Robert Hamill. This spot of blood was about the size of a one penny coin and was
positioned about an inch from the bottom of the trouser leg. When interviewed by the

Police following his arrest Bridgett denied being near Robert Hamill, but if the
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scientific evidence was correct this denial was untrue. However, it was concluded
that without the evidence of Miss A. or any other evidence 10 show that he was
involved m unlawful violence, the evidence did not provide a reasonable prospect of

.o i . . .
conviction and on 19" November 1997 proceedings against Bridgett were

discontinued.

The Atkinson Investigation

By the end of 1997 the investgation mto the activities of Reserve Constable Atkinson

had reached the position whereby his account of events had been corroborated by Mr.

and Mrs. McKee, as well as his wife.

Subsequently, Mr. and Mrs. McKee separated and Mrs. McKee moved to Wales. On
20" June 2000, she provided a statement to the investigating officers and admitted
that she and her husband were not at Atkinson’s house on the night of the attack, and
it was at Atkinson’s instigation that her husband had said that he made the telephone

call to Hanvey’s house. When confronted with this admission, Mr. McKee also

admitted that he had lied to the Police.

As a tesult of their admissions, Mr. and Mrs. McKee were prosecuted for an offence
of doing an act with intent to pervert the course of public justice. On 7" May 2002,
they appeared before the Crown Court sitting at Craigavon and pleaded guilty. Mrs.
McKee was sentenced to 6 months’ imprisonment suspended for 2 vears and Mr.

McKee was sentenced to 6 months’ immediate imprisonment.

Following her conviction Mrs. McKee indicated that she would be prepared to give
evidence against Atkinson and his wife, as well as Kenneth Hanvey, the father of
Allister Hanvey, who had given the Police false information about the telephone call

t0 his house on the morning of 27" April 1997, namely that the telephone call was of

an imnocent nature.

In Apri} 2003, proceedings were commenced against Mr. and Mrs. Atkinson for the

offence of conspiracy to pervert the course of justice and against Kenneth Hanvey for

obstructing the Police.
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The defendants indicated that they required Mrs. McKee 1o give oral evidence at the
committal proceedings and Mrs. McKee attended Craigavon Magistrates® Court on
27" October 2003. Unfortunately, the proceedings could not proceed on that date and

they were adjourned and re-fixed to commence on 22" December 2003.

On 21* December 2003, Mrs. McKee contacted the Police and stated that she would

not be able to travel to Northern Ireland. She said that her young child was i1l. In

fact this explanation proved to be untrue.

On 15" March 2004, Gerald Simpson Q.C., Leading Counsel instructed on behalf of

the prosecution, advised that Mrs. McKee could not be put forward by the

prosecution as a witness capable of behef.

On 19" March 2004, the three defendants were discharged from the committal

proceedings.

Having set out the essential factal background, it 1s now appropriate to set out the

relevant legal framework.

The Leoal Framework

The Director of Public Prosecutions for Northern Ireland

At the time of the events in question Article 6(3) of the Prosecution of Offences

(Northern Ireland) Order 1972 provided:

“It shall be the duty of the Chief Constable, from time to time to furnish to the

Director facts and information with respect 10 —

(a) indictable offences alleged 1o have been committed against the law of

Northern Ireland;

(b) such other alleged offences as the Director may specifyy;
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and at the request of the Direcior, 1o ascertain and furnish to the Director
information regarding any marter which may appear ro the Direcior 1o
require investigation on the ground rhar it may involve an offence against the
law of Northern Ireland or information which may appear 1o the Director 1o

be necessary for the discharge of his functions under this Order.”

6.2 As a result of changes effected by section 31(5) of the Justice (Northern Ireland) Act
2004 (in force 13" June 2005), the Director is now under a statutory duty to give
Police forces such advice as appears to be appropriate in matters relating to the

prosecution of offences.

6.3 The position in Northern Ireland (as in England and Wales) is that 1t is (and was) the

function of the Chief Constable and the Police to imvestigate alleged or suspected
offences and to furnish relevant facts and information to the Director. It is (and was)
the function of the Director to consider the facts and information brought to his notice

and where the Director thinks proper to initiate, undertake and carry on criminal

proceedings.
Interviewing Witnesses

6.4 Unlike the position in England and Wales, in Northern Ireland it has long been the
practice for prosecuting counsel to meet and interview witnesses in order to ensure
that the witnesses are willing to give evidence and are properly capable of being put

forward as credible. In December 2004 the Attorney General published a report on

pre-trial interviews with witnesses by prosecutors i England and Wales. These
interviews were piloted in four areas and 1t 1s believed that they will strengthen the
prosecution process in this jurisdiction by allowing the prosecutor to assess the

reliability of a witness’s evidence.

Joint Enterprise Killing

6.5 The leading case on joint enterprise killing 1s R v. Powell and Daniels [1999] 1 AC 1.

In that case the House of Lords confirmed that it 1s sufficient to found a conviction

for murder, in the case of a secondary party, if the secondary party realised that the

principal might kill with intent to do so or intend to cause grievous bodily harm. It

133
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was also decided that it was sufficient for the secondary party to be guilty of murder
if he realised that there was a risk that the principal might cause grievous bodily harm
with intent, but the secondary party would not be guilty of either murder or
manslaughter if the principal acted outside the scope of the joint enterprise, for

example by using a weapon of a type different from that contemplated by the

secondary party.

6.6 Following the decision in R v. Powell and Daniels, judges and jurors found difficulty

in grappling with the complexities of joint enterprise liability and m R v. Rahman
[2007]) EWCA Crim 342, the Court of Appeal provided model guidance on the

approach to such cases. In Rahman, the appellants were each convicted of murder.

€ | The victim had sustained a fatal stab wound from a knife during an attack on him by a
“ number of men, many of whom were armed with blunt instruments. The prosecution
case was that each of the appellants had been a party to a joint enterprise to inflict

unlawfu] violence on the victim. It could not be proved which person had inflicted

the fatal blow. Each appellant denied possession of a knife and each asserted that he

had not foreseen, believed, known or realised that anyone else in the group had a

knife. Each claimed that the person who had inflicted the wound, whoever that was,

had been acting outside the scope of any jomnt enterprise to attack. The Court of

Appeal (at paragraph 69) provided guidance in the following terms:

“In order to convict D of murder the jury must first be sure that P [the person
whose act actually causes death] unlawfully caused the death of 1 intending

to kill him or cause him really serious bodily harm and secondly be sure that

D played some part in the attack on V. The route to verdict could then be:

1. Are you sure that D intended that one of the attackers would kill V
intending to kill him or that D realised that one of the atrackers might

kill V with intent to kill him. If ves. guilty of murder. If no, go 1o 2.

2 Are you sure that either:

(a) D realised that one of the attackers might kill V with intent to

cause him really serious bodily harm, or

%
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(b) D intended thar serious bodily harm would be caused 10 1,
or
(c) D realised that one of the atiackers might cause serious

bodily harm to V intending 10 cause him such harm.

I no, not guilry of murder. If ves, go to question 3.

3. What was P’s act which caused the death of 17  (e.g. siabbing,

shooting, kicking, beating.) Go to question 4.

4. Did D realise that one of the attackers might do this act? If ves,

guilty of murder. If no go to question 3.

What act or acts are you sure D realised that one of the attackers

Ln

might do to cause V really serious harm? Go to question 6.

6. Are you sure that this act or these acts (which D realised one of the
attackers might do) is/are not of a fundamentally different nature 1o

P’s acts which caused the death of V? If yes, guilty of murder. If no

not guilty of murder.”

6.7 Thus, in a case of gang violence where death results, a secondary party will be liable

for murder (caused by the act of the principal) if:

(a) he intended that one of the attackers would kill, or reahised that one of the
attackers might kill, with intent to kill;

or
(b) he realised that one of the attackers might kill or cause serious bodily harm

with intent to cause serious bodily harm, or intended that serious bodily harm

would be caused;

and
(c) realised that one of the attackers would do the act which actually caused

death.
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6.8 In broad terms, liability for manslaughter would arise where the secondary party is

part of a joint emerpriée 1o cause unlawful bodily harm short of really serious injury.

Affray

6.9 The position in Northemn Ireland is that affray is a common law misdemeanour. The
elements of the offence, for present purposes, may be summarised as unlawful
fighting by one or more persons against another or others in a public place in such a

manner that a bystander of reasonably firm character might reasonably be expected to

be terrified.

Prosecution Witnesses

6.10  In any criminal prosecution, it is for the prosecution to decide, by the exercise of
discretion, which witnesses are required to prove the prosecution case. However, this
discretion must be exercised in accordance with certain well-established principles.
The general rule is that the prosecution ought normally to call or offer 1o call all the
wimesses who give direct evidence of the primary facts of the case. One exception to

the general rule is where the prosecutor regards the witness’ evidence as unworthy of

belief,
Decisions To Prosecute

6.11  In Rv. Director of Public Prosecutions, Ex parte Manning [2001] QB 330, the High

Court (Lord Bingham C.J. and Morison J.), in the context of a challenge by way of

judicial review of a decision not to prosecute, stated (at 344):

“In most cases, the decision [to prosecute] will rrn not on analvsis of the
relevant legal principles but on the exercise of an informed judgment of how
a case against a particular defendant. if brought would be likely 1o fare in the
context of a criminal mial ... The exercise of this judgment involves an
assessment of the strength by the end of the trial, of the evidence against the

defendant and of the likely defence.”

[4¢
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6.12  More recently in The Hon. Sararine Sharma v. Carla Brown-Anioine and others

[2007] 1 WLR 780, Lord Bingham stated (at paragraph 14):

“Ir is the dury of police officers and prosecutors engaged in the investigation
of alleged offences and the initiation of prosecutions 1o exercise an
independent, objecnive, professional judgment on the facts of each case. It
not infrequently happens that there is strong political and public feeling that
a particular suspect or class of suspect should be prosecuted and convicted
... This is inevitable, and nor in itself harmful so long as those professionallv
charged with the investigation of offences and the institurion of prosecurions

do not allow their awareness of political or public opinion to sway their

f( professional judgment.”
7. The Director’s Decision-Makine (The Murder Charges)
7.1 Having set out the factual background and the relevant legal framework, it 15 now

necessary to consider the prosecutorial decision-making process and the reasons

given to justify the discontinuance of the proceedings against five of the murder

suspects.

7.2 In order to put the matter in context, it is relevant to observe at this stage that a Police
investigation file in relation to the incident on 27" April 1997 was not received by the

Director’s office until 7" August 1997. It follows that for a period of just over three

months the matter was being investigated by the Police without formal reference to
the Director. This was consistent with the principle that responsibility for the
investigation rested with the Chief Constable and not with the Director. (For the sake
of completeness it should be noted that on 12" May 1997 the Deputy Director met
Superintendent Hooke and Superintendent McBurney and was informed about the
case in general terms. On 13" May 1997, Superintendent McBumey, Superintendent
Harvey and Detective Chief Inspector P39 met officials from the Director’s office

and again there was discussion about the case in general terms.)

7.3 The statements and exhibits submitted to the Director were accompanied by a

detailed report (dated 30" July 1997) prepared by one of the investigating officers,
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Detective Inspector Irwin, together with the “Fiews and Recommendartions” of his

Supervising Officer, Detective Chief Inspector P39

7.4 Detective Inspector Irwin expressed the view: (a) that the six suspects (Hobson,
Hanvey, Forbes, Bridgett, Robinson and Lunt) who were then in custody should be
charged with the murder of Robert Hamill; and (b) that there was no evidence to

proceed with any offence committed againstD

7.5 So far as Paul Hobson was concerned, the position was summarised by Detective

Inspector Irwin in the following way:

(1) Hobson was originally interviewed as a potential wimess on 9" May 1997.

(1i) He was arrested on 10™ May 1997.

(111) When interviewed he denied being involved in any assaults and stated that he

had been in the company of Allister Hanvey and Jonathan Wright.

(iv)  The evidence against him was contained in the statements provided by
Jonathan Wright (who saw him running into the “fighring crowd”); Miss A
(who saw five men assault Hamill, including one she knew as “Muck” which
was known to be Hobson’s nickname); Witness B (who saw him fighting in

the crowd) and Constable Neill (who identified him as the person kicking out

at Robert Hamill).

7.6 So far as Allister Hanvey was concemned, the position was summarised by Detective

Inspector Irwin 1n the following way:
(1) Hanvey was originally interviewed as a potential witness on 7" May 1997.

(i1) He was arrested on 10" May 1997.

(111)  When interviewed he denied being involved in any assaults and stated that he

had been in the company of Paul Hobson and Jonathan Wright.

95
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The evidence against him was contained in the statements given by Miss A
(who saw five men assault Hamill and named Hanveyv as one of them) and
Witness B (who recognised Hanvey and saw him kick a person lying on the

ground (believed to be Hamill) three or four times in the chest area).

So far as Dean Forbes was concerned, the position was summarised by Detective

Inspector Irwin in the following way:

()

(i1)

(iii)

(iv)

Forbes was first arrested on 6" May 1997.
He was arrested for a second time on 10" May 1997.

When interviewed he denied taking part in any assaults and said that when
the incident began he was at the Police Land Rover talking to the Police. He

then walked towards the rear of the Land Rover and was aware of fighting

and two people being kicked.

The evidence against him was contained in the statements given by Miss A
(who saw five men assault Hamill and named Forbes as one of them) and

Witness B (who saw Forbes punch a man believed to be Colin Hull).

So far as Stacey Bridgett was concerned, the position was summarised by Detective

Inspector Irwin in the following way:

(1)

(1)

(iif)

(v)

Bridgett was first arrested on 6" May 1997.
He was arrested for a second time on 10" May 1997.

When interviewed he denied being involved in any assaults. He first became
aware of a disorder when he was 1 the vicinity of the Police Land Rover. He

was hit on the nose by an unknown male.
The evidence against him was contained in the staiements obtained from

Miss A (who saw him and others assault Robert Hamill), Jonathan Wright

(who saw him “rrading punches™ with an unidentified male) and Constable
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Cooke (an officer who arrived at the scene when reinforcements were called

and who saw Bridgett at the front of the crowd).

The Report also made reference to the fact that 1t was expected that evidence would

be forthcoming to link blood from Bridgett to Hamill's clothing.

So far as Rory Robinson was concerned, the position was summarised by Detective

Inspector Irwin in the following way:

(1) Robinson was initially seen on 29" April 1997 and asked about his

movements at the time of the events under investigation.
(i) He was arrested on 10" May 1997.

(i)  When interviewed he denied bemng imnvolved in any assaults and said that he

had seen scuffles as he walked through the town centre.

(v) The evidence against him was contained in the statements provided by Miss
A (who saw him and others assault Hamill) and Witness B (who saw him
fighting with someone unknown). In addition there was evidence from four
Police Officers that he had been seen to act in a provocative and aggressive

manner (Constables Neill, Adams and Cooke and Reserve Constable

Atkinson).

So far as Wayne Lunt was concerned, the position was summarised by Detective

Inspector Irwin in the following way:
) Lunt was arrested on 10" May 1997.
(11) When interviewed he denied being involved in any assaults. He admitted that

at the time of the incident he had been wearing a Glasgow Rangers football

scarf and that he had been spoken to in the Police Land Rover by a Woman

Police Constable.
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(111) The evidence against Lunt was contained m the statement provided by Colin
Prunty (who stated that a person wearing a Glasgow Rangers scarf who had

been placed in the rear of the Police Land Rover was one of those assaulting

Hamill as he lay on the ground).

7.12  The Report also contained details of the arrest and interview of David Woods and
Andrew Allen. Woods was artested and interviewed on 15" May 1997. He gave an
account of walking into Thomas Street and being the subject of sectarian abuse by a
male (believed to be Colin Prunty) and then being hit by another male (believed to be
Robert Hamill). He said that he was on his own when this happened and he went into
his sister’s flat which was nearby. Woods was later released unconditionally.

Andrew Allen was interviewed on 15" May and 12" June 1997. He described the

assault on Woods and said that he too had been assaulted by two men. This led to an
intervention by the crowd. The two men were knocked to the ground by the crowd
but recovered and ran off. Allen denied attacking Hamill but admitted that he was
known as ‘Fonz’. (The significance of this latter point is that, as noted above,
Witness B said that he had seen a person called “Fonzy” kick Robert Hamill on the
face while he lay on the ground. However, Wimess B declined to attend an

identification parade and there was no other evidence against Allen.)

7.13 At the end of his detailed Report, Detective Inspector Irwin identified a number of

“Pornts of Note’:

“It is to be highlighted thar there are a number of difficulties associated with

this incident which include:

a The conviction of Witness A and Witness B to proceed with their
P

evidence in the face of pressure to retract.

(b) Conflicting accounts of how the incident arose and in particular the

evidence of Colin Prunry who has identified Wayne Lunt as an

assailant ...

| %1
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(c) Owistanding medical evidence in relation 1o the deceased, Hamill's

reatment at the Roval Victoria Hospital and the subsequenr posi-

mortem resull.

(d) The whole nature of the incident which was sponianeous 1o the initial
contact between both groups. As a result Police are unable 1o

establish who, if any, inflicted the fatal blow ro Robert Hamill.

(e) Reluctance by wimesses 1o give evidence due 10 the sectarian nature

of the incident and 1he present feelings within the Portadown

community.”

7.14  Detective Inspector Irwin expressed the view that in his opinion the evidence given
by Miss A and Wimess B was both truthful and correct and he recommended an early
consultation with the two witnesses as wel] as Colin Prunty.

7.15  Detective Chief Inspectorp39 agreed with Detective Inspector Irwin’s

recommendations and noted:

“The evidence of wimesses ‘A’ and ‘B’ is crucial ... I strongly support the

recommendation that an early consultation be held with these witnesses.”

7.16  The Report and accompanying evidence was considered on behalf of the Director by

Mr. R.A. Kitson who was at that time an Assistant Director with responsibility for the

Belfast and Eastern Circuit. On 12" August 1997, Mr. Kitson issued an Interim
Direction to the Police to the effect that directions as to prosecution would await the

receipt and consideration of forensic, post-mortem and medical reports.

7.17 By early October, the various reports were still not to hand and the prosecution file
was passed to Mr. Davison. a Professional Officer in the Director’s Office, with

instructions to proceed with the case, insofar as it was possible.

7.18  On 10" October 1997, Mr. Davison spoke to Detective Inspector Irwin and was

informed that certain crucial civilian witnesses (Miss A and Wimess B) might not

now be willing to give evidence.

Fya
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On 14" October 1997. a further Interim Direction was issued on behalf of the
Director. This indicated that consultations were to be held with the four principal
civilian witnesses: Miss A, Wimess B, Cohn Prunty and Jonathan Wright. Senior
Counsel, Mr. Gordon Kerr Q.C. (who had been mstructed to advise 1n the potential
prosecution for murder as opposed to the later proceedings for perveruing the course
of public justice, in which Gerald Simpson Q.C. had conduct of the case) was

mstructed to consult with the witnesses and advise as appropriate.
A consultation with Miss A and Jonathan Wright took place on 17" October 1997,
A further consultation took place on 21* October 1997 with Witness B.

The matters to emerge from these consultations were:

(1) Miss A indicated that she would not give evidence against any of the
accused.
(i1) Witness B claimed that he could not now recollect anything.

(i)  Jonathan Wright presented as a witness willing and capable of giving credible
evidence. (The significance of his evidence was, however, limited. He saw
Bridgett engaged in a fight, to the left of the main incident, with an
unidentifiable person and stated that Robinson was in the crowd running

about “like a headless chicken”. He also stated that Hobson had run into a

crowd fighting in the middle of the road.)

Following the consultations Mr. Kerr Q.C. provided oral advices which were

subsequently confirmed in a written advice (undated but received by the Director on

13" November 1997).

So far as Miss A was concerned. Senior Counsel noted that Miss A was “quite clear
that she would not give evidence” and advised that there was no basis for making an
application under Article 3 of the Criminal Justice (Evidence) Order 1988 (reading of

statements made by witnesses who are 1ll, intimidated etc.).
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So far as Wimess B was concerned. Senior Counsel noted:

“He claimed the informarion contained in his statement was gleaned from
gossip and talk from around the 1own aboul the incident. He agreed that he
had just been wasting police time. Ir was perfectly clear to me thar his
position was probably at least parrially induced by fear but it was clear thar
there would be no evidence to support any Article 3 (reading of statements
etc.) application even if it would have been proper 1o consider one in these
circumstances. In any event the police view was thar the father was a local
businessman who may have felt his son giving evidence would be

commercially disastrous. In the event Witness B cannot be considered as a

reliable witness on the papers.”

On Friday 24" October 1997, Mr. Kitson again assumed conduct of the case. This
was because Mr. Davison was about to go on annual leave and the matter was

becoming urgent given that the six accused were n custody.

On Monday 27" October 1997, Mr. Kitson spoke to Mr. Kerr Q.C., who was at that
stage still in the process of preparing his written opinion. Mr. Kerr stated that neither
Witness A nor B could be relied on to give evidence and that without their statements
there was no case to answer against three of the accused: Forbes, Hanvey and
Robinson. Mr. Kitson raised the question of summoning Miss A to court. It was
agreed that this would be raised with the Police. Later that day, Mr. Kitson contacted

Detective Inspector Irwin and his file note of the conversation includes the following:

“I raised [with] the D/Inspector the question of the summoning of Witness A4
to court. I said that this was a matter which had not been discussed, as |
understood it, with police. I said this was a difficult issue. This was a
serious case and wimess A could give relevant and cogent evidence. There
was the question of compelling her to give that evidence. However, I needed
police advices as 1o whether if summoned to court, there was a reasonable
prospect of witness A giving evidence. D/Inspector Irwin's view was that
there was not. He did not consider that in any event and no matier what
happened that witness A would give evidence [against] any of the accused. |

1old D/Inspector Irwin that this was an important point and I suggested he
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reflect on i1 overnight, consult with his superiors, if necessary, and come

back 1o me the nexi day.”

On Tuesday 28" October 1997, Mr. Kitson was informed that it was the view of
Detective Inspector Irwin and Detective Chief Inspector P39 (who had had
previous dealings with the family of Miss A) that there “was no reasonable prospeci,
no matier what sanction was applied ... of Wimess A giving evidence in courr”. This
view was also supported by Superintendent Cooke who, on behalf of the Chief

Constable, had attended the consultation with Witness A.

As a result of these developments, Mr. Kitson decided that there was no case to
answer against Forbes, Hanvey and Robinson and, having satisfied himself that no
other evidence was likely to become available, he informed Detective Inspector Irwin
that he intended to issue a “No Prosecution” Direction as soon as possible (the three
accused being in custody). He also asked the Detective Inspector to ensure that the

relatives of the deceased were informed of the decision.

On 29™ October 1997, Mr. Kitson issued his Direction to the Chief Constable and on

31% October 1977, at the Maze Court, Forbes, Hanvey and Robinson were discharged.

At this stage the position in relation to the three accused who remained in custody

was as follows:

(1) Wayne Lunt was implicated in the killing by Colin Prunty, 2 witness who had

yet to be seen in consultation by Mr. Kerr Q.C..

(11) Paul Hobson was implicated in the killing by Constzble Neill and (to a lesser

degree) by Jonathan Wright.

(ii)  Stacey Bridgett was linked to Hamill as a result of the blood found on
Hamill’s trousers. There was also evidence from Jonathan Wright that

Bridgett had been mvolved m a fight with an unidentified person. although

this was to the left of the main incident.
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On 30" October 1997, a consultation took place with Colin Prunty. At the conclusion
of this consultation Mr. Kerr Q.C. advised orally that there was sufficient evidence 1o
prosecute Lunt for an offence relating to the death of Robert Hamill. Whether that
offence was murder, manslaughter or some lesser offence was to be decided after

consideration had been given to the pathologist’s report which at that stage was still

unavailable.

On 3™ November 1997, Diane Hamill and Fiona Ryan, sisters of Robert Hamill,
called, by arrangement, to see Mr. Kitson. In the course of this meeting Mr. Kitson
was informed by Fiona Ryan that she was aware that one of the accused discharged
from court on 31% October 1997 had been identified by a witness as one of Robert
Hamill's attackers. It was apparent to Mr. Kitson that the wimess was in fact Colin
Prunty. In light of this information, Mr. Kitson telephoned Detective Inspector Irwin
and advised that a further statement be taken from Mr. Prunty as a matter of urgency.
This was done later that same day. In this latest statement Mr. Prunty stated that he
had been shown a video recording of the three individuals, who had been released on
31% October 1997, leaving the courthouse. Mr. Prunty was now adamant that the
person he had seen in the back of the Police Land Rover, wearing the Glasgow
Rangers football scarf, was Forbes and not Lunt. Moreover, when Mr. Prunty was
shown a photograph of Lunt and a photograph of Forbes he stated unequivocally that

if he were asked if Lunt was the person he was referring to and whom he had seen

kicking at Robert Hamill, he would say no.

As a result of this development, further Police inquiries were requested in relation to
Forbes. In particular, the Police were asked whether there was any evidence that he
was 1n fact the person who had been brought to the Police Land Rover and whether

there was any evidence that he had been wearing a Rangers scarf. The Police

response was that there was no such evidence.

In light of Mr. Prunty’s latest statement Mr. Kerr Q.C. advised orally and
subsequently 1 writing that there was no reasonable prospect of obtaining a

conviction of Lunt for any offence relating to the death of Robert Hamill. In his

written advice (received by the Director on 13" November 1997) Senior Counsel

stated:
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“I have considered the proposition that Prunry could be considered a reliable
witness as to his assertions 10 the actions of the man he describes and ask the
Court 10 consider that he must be describing Lunt on the basis of the other
evidence [viz. that Lunt was the person placed in the Police Landrover and
was wearing a Rangers' scarf]. 1 have 10 say thar this is a most unlikely

course to suggest and I cannot advise i.”

Senior Counsel also noted that the only other evidence of Lunt’s involvement in the
disorder came from Constable A , who was the officer who placed Lunt in
the rear of the Police Land Rover at about 1.57 a.m.. She had seen Lunt at about 1.53
a.m. carrying a bottle and running in the direction of the crowd at the junction of
Thomas Street. As she approached him he ran off in the direction of Church Street.
On the basis of Prunty’s most recent statement and the other available evidence,
Senior Counsel concluded: “there is no reasonable prospect of a conviction of Lunt

Sfor murder and in my view even affray might be difficulr”.

On 18" November 1997, Mr. Kitson and Mr. Davison met Mr. Kerr Q.C. to consider
and discuss the written advice. The note of this meeting, prepared by Mr. Kitson,

summarised the discussion in relation to offences other than murder and concluded:

“There was no evidence available as to what Lunt was actually doing and
how much he participated in any disturbance. [t was concluded that the
evidence was insufficient to prosecute Mr. Lunt for an offence of affray.
Minor offences of disorderly behaviour and even resisting a police officer
were considered but rejected on the basis that, even if there was evidence of

such offences Lunt had been in custody for 6 months.”

On 19" November 1997, Mr. Kitson issued a Further Direction to the Chief Constable
to the effect that the holding charge of murder be withdrawn at the earliest

opportunity. The holding charge was in fact withdrawn later that day at the Remand

Court at HM. Prison at the Maze.

At the consultation with Senior Counsel on 18" November 1997, Mr. Kitson and Mr.
Davison also discussed the case against Stacey Bridgett. By the time of this

consultation the Director had received (on 3™ November 1997) the report of Mr.

| &

82163



b

7.39

7.40

-20.

Lawrence Marshall of the Forensic Science Agency of Northern Ireland. Moreover.,
Mr. Marshall had been spoken to by Mr. Davison (on 12" November 1997). The
scientific evidence was that Bridgett's blood. one spot the size of a one penny piece,
had been found on the deceased’s trousers. Senior Counsel advised that this evidence
was not sufficient to sustain a prosecution of Bridgett (even when coupled with his

lies in interview that he had been nowhere near the deceased). The note of the

consultation contains the following:

“The most that could be proved was that at some stage he was sufficiently
close 1o Hamill that his blood had dropped directly onto Hamill. There was
no evidence to show what he had been doing or what he had done. The facr
that he had lied during interview was in Mr. Kerr's opinion not sufficient 1o
inculpate Bridgett. Mr. Kerr argued thar given the circumstances where he
was being interviewed by police about the murder and his possible
involvement in it, a lie in those circumstances as to his presence close 10 the
deceased would not in the Court’s view be very compelling. Mr. Kerr also
said that in relation 10 a charge of affray it was doubrful whether there was
sufficient evidence to sustain such a charge. Again the real difficuln: was

that it could not be proved or shown exactly what he had done or had been

doing at and around the time of the incident.”

On 19" November 1997, Mr. Kitson notified the Chief Constable that the Police
holding charge against Stacey Bridgett “will be withdrawn at the -earliest

opporwuniry” and Bridgett was discharged later that day.

Thus, of the six persons originally charged with murder only one, Paul Hobson,
remained in custody. In a written advice received by the Director on 22" December

1997, Mr. Kerr Q.C. advised that Hobson be prosecuted for murder. On 27" January

7.41

1998, a Direction was raised to the Police that Hobson should be prosecuted for the
murder of Robert Hamill. As noted above. Hobson was eventually acquitted of

murder but convicted of affray and sentenced to 4 years” imprisonment.

By letter dated 6" July 1999 (that is after the conclusion of Hobson's Lrial).-

- a solicitor in Lurgan acting on behalf of Diane Hamill (Robert Hamill’s

sister) invited the Director:
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(a) To confirm his intention 1o reconsider the decision not to proceed with the

murder charge against Mr. Lunt.

(b) To confirm whether he would reconsider his decision not to proceed against

Mr. Bridgett.

(c) To clarify the exact basis upon which he decided to withdraw the Police

holding charges against the five individuals.

As a result of this letter, the Director requested the Deputy Director to supervise a

review of the decisions. The review was carried out by MI- Senior Assistant

Director, who concluded:

(a) The decisions in respect of Forbes, Hanvey and Robinson were correct.
(b) The decision in respect of Lunt was correct.
(c) The decision not to proceed against Bridgett for murder was correct, although

the evidence in respect of an offence of affray was more evenly balanced.
However, the evidence was disjointed and while the decision was a “fine

one” there was no reasonable prospect of 2 conviction for the lesser offence.

The Director’s Decision-Makineg (Atkinson)

As noted above, on 1% April 2003 the Director issued Directions to the Chief
Constable to prosecute Robert Atkinson, his wife Eleanor and Kenneth Hanvey. The

evidence against the three accused was contained in a witness statement provided by

Andrea McKee.

The committal proceedings were originally scheduled to take place on 27" October
2003 and Mrs. McKee attended the Craigavon Court house on that date. She had
travelled from Wales where she now lived. Unfortunately, the committal proceedings

did not take place on that date as the defence successfully objected to the competence
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of the deputy Resident Magistrate to preside over the proceedings. The matter was

adjourned to 22" December 2003.

8.3 On 21% December 2003, Mrs. McKee contacted the Police in Northern Ireland and

told them she would be unable to attend Court the following day because her son was

11l

8.4 On 22" December 2003, the Resident Magistrate adjourned the proceedings. The
defence representatives argued that the adjournment should be conditional upon the
Crown producing satisfactory medical evidence at a later date. It was agreed that the
case would be mentioned in early January 2004, and, if all was in order, the

committal proceedings would commence on 8" March 2004.

8.5 On 23™ December 2003, Mrs. McKee contacted the Police in Northern Ireland and
told them that she had received a threatening letter which purported to have been sent
by the Loyalist Volunteer Force in Portadown. The letter threatened her home if she
went ahead to give evidence in the case. (The circumstances surrounding the sending
of this letter were later investigated but the investigation was unable to uncover

evidence as to the 1dentity of the person responsible.)

8.6 On 9" January 2004, Mrs. McKee was seen by prosecuting counsel, Christine Smyth,

and Ivor Morrison of the Director’s Department. In the course of this consultation

Mrs. McKee stated:

(1) she had visited Pendine surgery with her child on 19" December 2003;
(11) she had spoken to a femnale who may have been a receptionist;
(11)  herclild was seen by a grey haired doctor;

(1v) she was still willing to give evidence.

8.7 Enquiries made at the surgery failed to provide any supporting evidence for Mrs.

McKee’s account of events and suggested that it was in fact untrue.

§.8 On 17" and 25" February 2004 Gerry Simpson Q.C., Christine Smyth and Ivor

Morrison met Detective Superintendent K , the Senior Investigating Officer

190
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1n the case. At these meetings strong concerns were expressed about Mrs. McKee's

credibility as a witness.

On 27" February 2004, the case was mentioned before the Resident Magistrate at
Craigavon Magistrates’ Court and Ivor Morrison requested further time to consider
the validity of the adjournment granted by the Court on 22" December 2003 and for
the case to be taken out of the list on 8" March 2004. The defence objected to the
application. The Resident Magistrate reluctantly agreed to the prosecution request,

but indicated that he considered the situation to be most unsatisfactory. The case was

adjourned until 19" March 2004.

On 2" March 2004, Gerry Simpson Q.C. consulted with Mrs. McKee at the

Director’s offices in Belfast. Also present at this consultation were Ivor Mormison

and two Police Officers.

Senior Counse! concluded that Mrs. McKee had concocted the story about taking her

child to the surgery and in an Advice dated 15" March 2004, he stated:

“In the trial of the [three] defendants she would be the principal witness as 10
fact and her evidence would have to be treated as that of an accomplice.

Accordingly her credibility is of central imporiance.

In the circumstances of this case the prosecution will be called upon 1o
explain the adjournment which resulted from her non-attendance on 22
December. The explanarion given by McKee untruthful in my view in
light of the police inquiries. It would be inappropriate to put this version of
events forward knowing that .as will inevitably happen if she goes into a

witness box she will give untruthful evidence.

The overall effect of her maintenance of the story for which there is not a
shred of corroboration, is to contaminate any evidence that she may give and
completely to undermine her general credibiliry. In those circumstances I am

not in a position to advise that she can be put forward by the prosecution as a

wimess capable of belief.”
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Ivor Mormmson agreed with the views expressed by Counsel and the proceedings

against the three accused were discontinued.

Discussion

The decisions under consideration fall into two distinct categories. First, the
decisions not to prosecute in the cases of Forbes, Hanvey, Bridgett, Robinson and

Lunt. Secondly, the decisions to discontinue the proceedings against Mr. and Mrs.

Atkinson and Mr. Hanvey (Snr.).

Dean Forbes

To recap, Forbes was charged on 10" May 1997. At that time the only evidence of
Forbes’ involvement in the killing was contained in the statement given by Miss A
(dated 10™ May 1997). She identified Forbes as one of a group (including Hanvey,
Bridgett, Hobson and Robinson) who jumped on and kicked Robert Hamill. Witness
B stated that he had seen Forbes punch a male (believed to be Colin Hull). When

interviewed Forbes said that he was at the Police Land Rover at the time the incident

began and denied being involved 1n any violence.

It 1s clear that without the evidence of Miss A and Witness B there was no case 10
answer against Forbes, both in relation to killing and any lesser offence such as
affray. So far as the killing 1s concemed, without the evidence from Miss A there
was nothing to link him with the attack on Robert Hamill. So far as the offence of
affray is concerned, without the evidence from Witness B there was no evidence to
prove that he had engaged in any violent conduct. Moreover, the evidence from
Witness B appears to have been insufficient to substantiate a charge of affray. This 1s
because a bystander of reasonably {irm character would not necessarily be terrified by
the actions of Forbes as described by Witness B. Even if this 1s wrong, Witness B
retracted his evidence and claimed the information in his statement was false, having

been gleaned from gossip and talk from around the town about the incident.

By 29" October 1997, the position confronting the Director was:
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(1) Miss A had made 1t clear that she would not give evidence against any of the

accused.

(11) Although Miss A was a compellable witness, the Director was informed by
the senior investigaung officers, speaking on behalf of the Chiel Constable,

that there was no reasonable prospect of the wimess giving evidence in court,

no matter what sanction was applied.

(1) There was no reasonable prospect of reading her statement under Article 3 of

the Criminal Justice (Evidence) Northern Ireland Order 1988.

(1v) Wimess B claimed that he could not recollect anything and his statement was

untrue.

It follows that in the absence of evidence from Miss A or Witness B, and without

sufficient other evidence being available, the Director had no alternative but to direct

no prosecution of Forbes.

In my opinion, the Direction given to the Chief Constable on 29" October 1997 was

reasonable as there was no reasonable prospect of obtaining a conviction in Forbes’

case.

As already noted, Forbes was discharged on 31* October 1997. On 3™ November
1997, Colin Prunty provided a second statement to the mnvestigating officers in which
he purported to identify Forbes as the person he had seen on 27" April in the rear of
the Police Land Rover, having been put there by Police, wearing a Glasgow Rangers
football scarf, According to Prunty this was the perscn he had seen kicking at Robert

Hamill. The difficulty with this evidence was twofold:

(1) Forbes was not the person who had been put mto the rear of the Police Land

Rover (the weight of the evidence proved that the person 1n the Land Rover

was Wayne Lunt).
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(11) There was no evidence that Forbes had been wearing a Glasgow Rangers
football scarf (the weight of the evidence was to the effect that Lunt was

wearing such a scarf, as in fact he admitted when nterviewed under caution).

As a result, the position confronting the Director on 3™ November 1997 was that Mr.
Prunty’s first statement had implicated Lunt m the killing but his second statement
appeared to implicate Forbes, but only on the basis that he was the person wearing the
football scarf etc.. Further Police enguiries were requested m relation to Forbes, in
particular whether there was any evidence to establish that Forbes was in fact a
person who had been brought to the Land Rover, wearing a football scarf, and who

was subsequently released by Police. No such evidence became available. This left

the prosecution 1n the following position:

(1) Any case against Wayne Lunt would have to be presented on the basis that
Prunty was correct when he stated that the person he saw in the rear of the
Police Land Rover weanng the Glasgow Rangers football scarf was

responsible for kicking Robert Hamull, but incorrect when he stated that 1t

was Forbes.

(1) Any case agamnst Forbes would have to be presented on the basis that Prunty
was correct in his identification of Forbes as the person he had seen kicking
Robert Hamill, but incorrect when he said that the same person was put in the

rear of the Police Land Rover and wearing a football scarf.

Senior Counsel advised that presenting a case on either of these bases was unienable.

This was also the Director’s view,

In my opinion the decision not to proceed against Forbes on the basis of Prunty’s
evidence was reasonable. There was no reasonable prospect of conviction. A court

could not have convicted either Lunt or Forbes on the basis of Prunty’s evidence.

Allister Hanvey

To recap, Hanvey was charged on 10" May 1997. The evidence of Hanvey's

involvement in the killing was contained 1n the witness statements provided by Miss
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A and Wimess B. Miss A recognised him as one of the group assaulting Robert
Hamill. Wimess B recognised Hanvey and described him kicking a person on the
ground (believed to be Hamill) three or four times in the chest area. There was no
other evidence relating to Hanvey’s involvement in the incident. (When interviewed

under caution Hanvey demied being 1involved in any assaults and stated that he was

always several yards from the fighting.)

By 29" October 1997, the position confronting the Director was as set out at

paragraph 9.4 above.

It follows that in the absence of evidence from Miss A or Wimess B and without

sufficient other evidence being available, the Director has no alternative but to direct

no prosecution of Hanvey.

In my opinion, the Direction given to the Chief Constable on 29" October 1997 was

reasonable as there was no reasonable prospect of obtaining a conviction for any

offence in Hanvey’'s case.

Rory Robinson

To recap, Robinson was charged with murder on 11" May 1997. The evidence
against him came from Miss A who saw him and others assault Robert Hamill as he
lay on the ground. In addition, Wimess B saw him fight with someone but could give
no further details, There was also evidence from the Police witnesses that he was
seen acting in a provocative and aggressive manner (Constable Neill, Constable

Adams, Reserve Constable Atkinson and Constable Cooke).

By 29" October 1997 the position confronting the Director was as set out at

paragraph 9.4 above.

It follows that in the absence of evidence from Miss A or Witness B and without

sufficient other evidence bemng available, the Director had no altemative but to direct

no prosecution of Robinson for murder.
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So far as any lesser offence (such as affray) 1s concemned. the evidence available to

the Director was capable of establishing:

(1) Robinson was running through the crowd like a “headless chicken™ (Jonathan

Wright).
(1) He was raunting and trying to break through the Police (Constable Neill).
(111) He was struck by an officer to keep him back (Reserve Constable Atkinson).

(1v) He was one of the crowd shouting *“/ hope they die” as the injured men were

placed into the ambulance (Constable Silcock).

) He was seen by an officer but was doing nothing of significance (Constable

Adams).
(vi) He was trying to push past Police (Constable Cooke).

The combmed effect of this evidence, taken at its highest, 1s that he was an agitated
individual within the crowd: made policing the incident more difficult and shouted,
together with others, “J hope they die” when order had been restored. There was no

evidence of Robinson’s involvement in any violence against Robert Hamill or

D

In these circumstances, the decision of the Director to discontinue the proceedings for

murder and not proceed with a prosecution for any lesser offence appears to have

been reasonable.

Stacey Bridgett

To recap, Stacey Bridgett was charged with murder on 10" May 1997. The principal
evidence against Bridgett was contained in the statement provided by Miss A. She
described how Bridgett and others assaulted Robert Hamill as he lay on the ground.

In addition, there was the evidence that a spot of Bridgett’s blood was found on
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Robert Hamill's trousers. There was some other evidence concerning his movements

1n the viciity of the disturbance.

By 29" October 1997, the position confronting the Director was that Miss A’s

evidence was no longer available,

Senior Counsel advised that the blood evidence was not strong enough to implicate

Bridgett 1in the unlawful violence directed against Robert Hamill and the Director

agreed.

It seems to me that his decision was reasonable. In the absence of any evidence that
Bridgett had actually assaulted Robert Hamill, the evidence merely showed that he
was at some stage close enough to the deceased for some blood to have dripped onto
his trousers. At any trial, the difficulty for the prosecution would have been the
inability to say precisely when and in what circumstances the blood came into contact
with Mr. Hamill. This difficulty would have been compounded by the fact that 1t was
impossible to say who had inflicted the fatal mmjury and when it had been inflicted. In
this connection it is necessary to deal with evidence contained in a statement made by
Constable Silcock, dated 27" April 1997. Constable Silcock was one of the officers
who arrived at the scene following Reserve Constable Cornett’s call for assistance at
1.47 a.m.. He described how he went to the assistance of the two injured men who

were lving on the ground. His statement then contains the following:

“A large group of vouths were in the vicinity of these men. They were
aggressive both verbally and physically. On several occasions I pushed
youths away from the injured men as they appeared o kick the men. One of
the rowdy youths was pointed out 1o e by a woman wearing a white top,
who alleged thar this vouth had jumped on ihe head of one of the injured
men. This youth ... had blood coming from his nose. A member of the crowd

called to this person, calling him Stacey. He responded 1o this name.”

It could be argued that the statement of the woman wearing the white top was so
spontaneous that it formed part of the transaction under consideration and was thus
admissible as an exception to the hearsay rule (the res gestae exception). The law

relating to spontaneous statements was authoritatively clarified by the House of Lords
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n Ry Andrews [1987] AC 281. In the course‘ofhis opmion Lord Ackner stated that
the primary guestion for the judge 1s whether the possibility of distortion or
concoction can be disregarded. In this case the difficulties confronting the
prosecution were: (i) that the woman's identity was not known; (11) the mncident was
confusing: and (i) the statement made by the woman purported to identify one of

the attackers but this evidence could not have been tested by cross-examination so as

to establish 1ts reliability.

It was the view of Senior Counsel that the evidence of Constable Silcock was
“clearly” not admissible against Bridgett, and while no reasons were given for this
view it appears to reflect a realistic assessment of the likelihood of this evidence
being used against Bridgett at any trial. The danger of admitting this evidence to the
disadvantage of Bridgett is obvious and I agree with Senior Counsel’s conclusion.

This conclusion was accepted by the Director and it was reasonable of the Director to

reach the same view.

The only remaining issue in Bridgett’s case is whether there was any evidence of the
commission by him of any lesser offence, such as affray. There was no evidence to
show that Bridgett committed any specific act of violence and although the evidence
showed that he was part of the crowd and suffered a bloody nose, this would not in

itself be sufficient to prove the commission by him of any offence.

For the reasons set out above, the Director’s decision to issue a Direction on 19"

November 1997, that the Police holding charge against Bridgett be withdrawn at the

earliest opportunity, was reasonable.

Warne Lunt

To recap, Lunt was charged on 10" May 1997. The sole evidence implicating him in
the killing was the statement of Colin Prunty. He described a person kicking Robert
Hamill as he lay on the ground. He then observed the same person being placed in
the rear of the Police Land Rover and stated that he was wearing a Glasgow Rangers

football scarf. Lunt admitied in interview that he was wearing such a scar{ but denied

assaulting any person.
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At the consultation with Senior Counsel held on 3™ November 1997, Mr. Prunty
stated that the person he referred to in his statement was not Lunt. He stated
unequivocally that if asked whether Lunt was the person to whom he was referring
and whom he had seen kicking Robert Hamill, he would say no. Senior Counsel then
advised that there was no reasonable prospect of obtaining a conviction of Lunt for

any offence relating to the death of Robert Hamill. The Director agreed.

It appears to me that this conclusion was inevitable and the decision of the Director

not to proceed with the murder charge against Lunt was reasonable.

The question that then arose was whether or not Lunt could be prosecuted for any
lesser offence such as affray. In his written advice (received by the Director on 130
November 1997) Senior Counsel advised that “even affray mighr be difficult”. The

other evidence against Lunt was:

(1) He was seen with a scarf over his face carrying a bottle and running at a
crowd at the junction of Thomas Street. As police stopped alongside him he

ran off towards Church Street (Constable A ).

(1) At 1.57 a.m. he was taken to the Police Land Rover by Constable A

where he remained until 2.05 a.m. (Constable A ).

(ifi)  He kicked Constable A once on the left shin and once on the left ankle

(Constable A

At a consultation with Senior Counsel held on 18" November 1997, Senior Counsel
concluded that the evidence was insufficient to prosecute Lunt for affray. This was
also the view of the Director. In my opinion this conclusion was reasonable. The
difficulty facing the Director was that there was no evidence of his precise

involvement in the incident and there was no reasonable prospect of conviction.

On the basis of the facts set out above, the Direction issued by the Director on 19"

November 1997, that the charge against Lunt be withdrawn at the earliest

opportunity, was reasonable.
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The Atkinson Proceedings

The Atkinson prosecution was discontinued afier 1t was concluded that Mrs. McKee
could not be put forward as a witness capable of behef. This was the view of both
Gerry Simpson Q.C. and Ivor Morrison, reached after they had seen Mrs. McKee in
consultation on 2™ March 2004. Leading Counsel recorded his views in a written
advice dated 15" March 2004. The problem arose because Mrs. McKee failed to
atiend the committal hearing and gave an explanation for her failure that proved to be

untrue. When confronted with the proof that it was untrue, she gave an elaborate

explanation which was incredible.

936 It is possible, of course, that Mrs. McKee was untruthful about her reasons for not

T attending the commuttal but truthful in her account of the events in April 1997,
particularly as she had pleaded guilty to her part in the conspiracy to pervert the

course of public justice. However, it was for the prosecution to make the assessment

of whether she could be relied upon as a credible wimess and whether it would be

right for the prosecution to call her as a witness worthy of belief.

9.37  In my opinion, the decision of Leading Counsel was one reasonably open to him as
Counsel in the case, particularly as he had himself seen and heard the witness in
consultation. Moreover, it was reasonable of the Director to reach the same

conclusion. It follows that the decision not to continue with the prosecution was

reasonable.

10. The Steps Taken by the Director

The Murder Investigation

10.1  In addition to the decisions concerning prosecution. ] have been asked to consider
whether there were steps which the Director (through his officials) should have taken

which would have provided a reasonable expectation that evidence sufficient to meet

the test for prosecution would be obtained.
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10.3

10.4

10.7

10.8

-4 -

The starting point of the analysis on this aspect of the case 1s 1o consider the maierials

provided to the Director in August 1997, These materials included:

(1) the Report compiled by the Senior Investigating Officers;
(1) a bundle of wimess statements running to almost 400 pages;

(11) a bundle of interview records running to almost 1200 pages.

On its face, the Police investigation had been thorough. Statements had been
obtained from all those who were identified as being present at the incident and house
to house inquiries had been conducted i an effort to discover whether any of the
Jocal residents could contribute to an understanding of what precisely had occurred in

the period leading up to and the period after the death.

By the time of the Director’s involvement the case against the suspects was m place.

The only outstanding matters were the awaited post-mortem and forensic science

reports.

The first Interim Direction issued by the Director to the Chief Constable was dated
12" August 1997. This was to the effect that any directions as to prosecution would
await the receipt and consideration of the post-mortem and forensic science reports.

This appears to be 1n accordance with good practice and was reasonable.

The second Interim Direction was issued on 14" October 1997. This indicated that
consultations were to be held with four principal civilian witnesses (Miss A, Witness
B, Colin Prunty and Jonathan Wright). This also appears to be in accordance with

good practice and was reasonable.

On 29" October 1997, the Director issued a Direction for no prosecution of Forbes,
Hanvey and Robinson. For the reasons set out above, I have concluded that this was
a reasonable decision and there is no basis for concluding that any further enquiries

by the Police would have uncovered evidence hitherto unavailable to the prosecution.

Further Police enquiries were requested in relation to Forbes on 3™ November 1997.

This followed the consultation with Prunty. The Police were asked whether there was
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10.11

10.12

11.

11.1

any evidence 1o prove that Forbes had been brought to the Police Land Rover and

whether he was wearing a football scarf. No such evidence became available.

The next Direction was dated 19™ November 1997, when the Chief Constable was

informed not 1o proceed with the holding charge against Bridgett and Lunt. This

decision was reasonable.

In summary, the Director appears to have taken appropriate steps during the course of
the murder proceedings and there were no additional steps which the Director should
have taken which would have provided a reasonable expectation that evidence
sufficient to meet the test for prosecution would be obtained. In this connection it is
significant to note that Senior Counsel instructed by the Director did not advise that
further enquiries were necessary or that additional evidence should be obtained. Itis
reasonable to infer that both the Director and Counsel ‘were satisfied that all the

evidence that could be obtained was available to the prosecution.

The Atkinson Proceedings

In the Atkinson proceedings there was some delay in obtaining the telephone billing
records to prove that a call had been made from Atkinson’s home address to
Hanvey’s home address. This was an operational matter for the Police and had no
impact on the mnvestigation which did not progress anywhere until 2002, when Mrs.

McKee agreed to give evidence against Robert and Eleanor Atkinson and Kenneth

Hanvey.

The prosecution against the three defendants depended entirely on the evidence given
by Mrs. McKee and there 1s no basis for suggesting that there were steps the Director

should have taken to obtain any additional evidence.

Conclusion

On any view this was a difficult case. involving as it did a spontaneous fast moving
incident and a large group of individuals. It was made more difficult by the mability

to say who had been responsible for the act which caused Robert Hamill’s death.
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1 have considered with care the matenals provided to me (the Police Report,

statements, exhibits, contemporaneous documents from the Director’s office and

counsel’s advices) and have concluded:

(1) the decisions made by the Director for no prosecutions in the cases of Forbes,

Hanvey, Robinson, Bridgett and Lunt were reasonable m all the

circumstances of the case;

(11) the decision made by the Director to discontinue the proceedings against Mr.

and Mrs. Atkinson and Kenneth Hanvey was reasonable.

11.3 Tt is significant to note the decisions were made only after receiving advice from
Senior Counsel instructed to conduct the prosecution in each case.

114 There 1s no basis for suggesting that there were steps which the Director should have
taken which would have provided a reasonable expectation that evidence sufficient to
meet the test of prosecution would be obtained.

11.5  Overall, 1t appears that the case was assessed both objectively and professionally.

11.6 1 hope that what ] have written is clear. If I can assist further please do not hesitate to
contact me.

6 King's Bench Walk, DAVID PERRY Q.C.

Temple, EC.4. 4" January 2008
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RE THE DIRECTOR OF PUBLIC PROSECUTIONS FOR NORTHERN IREL AND

1.3

1.4
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[ S8)
—

AND THE DEATH OF ROBERT HAMILL

SECOND ADVICE

Introduction

In this matter I have previously advised on two discrete issues, namely, whether the
decisions taken by the Director of Public Prosecutions for Northern Ireland (‘the
Director’) and his staff were reasonable, and whether there were steps which the
Director should haﬁe taken which would have provided a reasonable expectation that
evidence sufficient to meet the test for prosecution would be obtained. I concluded

that the first 1ssue was to be answered in the affirmative and the second issue in the

negative.
The relevant background is set out in detail in that earlier Advice.

I have now been asked to consider a number of i1ssues arising from advices written by

counsel to the Hamill Inquiry, Ashley Underwood Q.C. and Julie Anderson.

Before 1identifying the precise issues wiich arise for consideration, 1t may be helpful

to summarise the effect of the advices written by counsel to the Inquiry.

The Advices Written Bv Counsel

Counsel to the Hamill Inquiry have written two relevant advices. They are both

undated but the first appears to have been written in about June 2005 and the second

in December 2006
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The First Advice

In the first advice, counsel recommended that a request be made for the terms of

reference for the Inquiry to include:

“. whether the Director of Public Prosecurions [for Northern Ireland] or
those advising him wrongfully jailed 10 1ake all reasonable sieps 10 secure

convictions arising our of the death of Robert Hamill.”

The recommendation for an extension of the Inquiry’s terms of reference was
explained by counsel on the basis that they had ‘concerns’ relating “r0 @ number of
decisions which [the Director), his officials and Counsel took about prosecuting those

suspecied of murdering Robert Hamill or of conspiring 1o pervert the course of

Justice in respect of the murder.”

The concerns were outlined in the body of the advice and may be summarised as

follows:

(a) There was evidence of a joint enterprise by identified persons to murder Mr.
Hanull but the prosecution was advanced only on the basis of Hobson being
seen to kick at Mr. Hamill. The Director ought to explain why the other

identified aggressors who appeared to be acting in concert were not

prosecuted to trial.

(b) Counsel for the Director interviewed Witnesses A and B and took the view
that they should not be compelled to give evidence. The practice of counsel

interviewing witnesses ought to be justified and the decisions resulting from

the interviews should be explained.

(c) The decision not to prosecute Stacey Brnidgett for murder should be

explained.

(d) Witness B was eventually charged with murder, but the charge was not

proceeded with. The decision not to proceed requires explanation.
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(e)

(H)

(8)

The conspiracy charges against Atkmson and others were abandoned on the

premise that Mrs. McKee could not be relied on. This calls for an

explanation.

A reasonable prosecutor could properly have carmed on with the murder

charge against Lunt.

To the extent that the forensic evidence was msufficiently comprehensive, the

Director ought to explamn why.

It is relevant to note that counsel acknowledged that these concerns were provisional

and they recognised that they might “all be mer with wholly satisfactory

explanations™.

Counsel’s Second Advice

In their second advice, counsel to the Inguiry raised the following matters (expressed

in my own words) as ones which caused them concern:

(1)

(i)

(iii)

(v)

Lunt was not prosecuted despite all the evidence which showed that Prunty

could only have been describing him.

Counse] instructed by the Director advised that Bridgett should not be
prosecuted even though there was some evidence against him and no

consideration was given to re-interviewing him after forensic evidence linked

him to Mr. Hamill came to light.

There was no proper analysis of the possibility of prosecuting Robinson and

others for at least affray.

There was no proper analysis of the evidence against the Defendants as a

whole with a view to presenting a case on a joint enterprise basis.

The decision not to proceed against Atkinson and others is a controversial

decision.
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4.1

(v1) Wimess handling.

The Request For Advice

1 have been asked to conunent on the matters raised by counsel to the Inquiry and 1

have also been asked 1o address two addinonal matters:

() Whether the decision not 1o proceed against any of the suspects for a lesser

offence (other than affray) was reasonable.

(1) Whether the delay in obtaining the scientific evidence was atributable to

Sfault on the part of any person.

Discussion

Counsel’s First Advice

Joint Enterprise

The first point made by counsel 1o the Inguiry 1s that there was evidence of a joint
enterprise by identified persons to murder, but the prosecution was advanced only on
the basis of Hobson being seen to kick at Mr. Hamill. The question raised is why

other identified aggressors who appeared to be acting in concert were not prosecuted.

The first point to note is that “joins enterprise™ is a particular aspect of the doctrine of
secondary liability. It may be helpful to summarise certain first principles. As is well
known, the law recognises two main varieties of participation in crime; as a principal
(that is the person who actually carries out the offence) or as a secondary party (either
through assistance or encouragement or through membership of 2 joint enterprise that
led to the offence). Thus in a case of murder the principal is the person who fulfils
the acrus reus and mens rea requirements of the crime. To illustrate the point, if P

and S attack ¥ in concert yet it is a particular blow by P that causes death independent



4.3

4.4

of the effect of the earlier blows by S, then S cannat be convicted of murder as a
principal and must be convicted as a secondary party. While the outcome may be the
same (both are convicted of murder) the acrus reus and mens rea elements required 1o

be proved in order to convict S are formally different from those required to convict

P.

The basis of a secondary party’s liability may arise as a result of encouragement or
assistance given to the principal or because the secondary party and the principal had

jointly embarked upon an enterprise involving the commission of the crime. In the

former case, the secondary party’s liability only arises if:

(a) he 1ntends to aid or abet the principal; and

(b) he appreciates the nawre of the principal’s actions (that is, he must know or

foresee the essential matters relating to the principal’s actions which make

those actions an offence).

In the case of joint enterprise hability, the secondary party must foresee that in the
course,of a joint enterprise to commit crime A, the principal might commit crime B
(with the requisite mens rea for that crime). The commission of crime B must occur

as an incident of the joint enterprise and not in a manner that is fundamentally

different from the possibility foreseen by the secondary party.

The next point to note is that counsel to the Inquiry do not explain the basis upon
which they assert that there was a “joint enterprise ... 1o murder Mr. Hamill”. Nor do
they identify the persons alleged to be involved in this joint enterprise. In fact, there
was no evidence of a joint enterprise to murder (as opposed to an assaulf) an—a then
considering the case against each individual it 1s necessary to have regard to the
admissible evidence. On the assumption that the “identified persons” referred to in
counsel’s advice are Forbes, Robinson, Hanvey, Lunt and Bridgett, the position in

each of their cases is set out in my earlier Advice. For ease of reference, the relevant

paragraphs are set out below.

. ()
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Dean Forbes

vy.2

9.4

To recap, Forbes was charged on 70" May 1997 Ar that time 1the only
evidence of Forbes' involvement in the killing was contained in the
statement given by Miss A (dated 10" May 1997). She identified Forbes
as one of a group (including Hanvey, Bridget!, Hobson and Robinson)
who jumped on and kicked Roberr Hamill. Wimess B stared that he had
seen Forbes punch a male (believed 10 be Colin Hull). When interviewed

Forbes said that he was at the Police Land Rover ar the time the incident

began and denied being involved in any violence.

Ir is clear that without the evidence of Miss A and Witness B there was no
case lo answer against Forbes, both in relation 10 killing and any lesser
offence such as affray. So far as the kiHing is concerned, withour the
evidence from Miss A there was nothing to link him with the artack on
Robert Hamill. So far as the offence of affray is concerned, without the
evidence from Wimess B there was no evidence to prove that he had
engaged In any violent conduct. Moreover, the evidence from Witness B
appears 10 have been insufficient 10 subsiantiate a charge of affray. This
is because a byvsiander of reasonably firm character would not
necessarily be terrified by the actions of Forbes as described by Wimess
B. Even if this is wrong, Witness B retracted his evidence and claimed
the information in his statement was false, having been gleaned from

gossip and alk from around the toven about the incident.
By 29" Ocrober 1997, the position confronting the Director was:

(i) Miss 4 had made it clear that she would not give evidence

against any of the accused.

(1i) Although Miss 4 was a compellable wimness, the Direcior was
informed by the senior investigating officers, speaking on behalf
of the Chief Constable, that there was no reasonable prospect of

the wimess giving evidence in court, no marter what sanction

was applied.

/e
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9.5

9.6

9.7

9.8

There was no reasonable prospect of reading her sraiement

(iii)
under Article 3 of the Criminal Justice (Evidence) Northern
Ireland Order 1988.

(1v) Witness B claimed thar he could not recollecr anvihing and his

siarement was unirue.

It jollows that in the absence of evidence from Miss A or Witness B, and
withour sufficient other evidence being available, the Direcror had no

aliernative but to direct no prosecution of Forbes.

Inmy opinion, the Direction given 1o the Chief Constable on 29" October

1997 was reasonable as there was no reasonable prospect of obtaining a

conviction in Forbes’ case.

As already noted, Forbes was discharged on 31" Ociober 1997. On 3™
November 1997, Colin Prunty provided a second statement 10 the
investigating officers in which he purported 1o identify Forbes as the
person he had seen on 27" April in the rear of the Police Land Rover,
having been put there by Police, wearing a Glasgow Rangers foorball
scarf. According to Prunn: this was the person he had seen kicking at

Robert Hamill. The difficulty with this evidence was twofold:

(i) Forbes was not the person who had been put into the rear of the
Police Land Rover (the weight of the evidence proved that the

person in the Land Rover was Wayne Lunt).

(i1) There was no evidence that Forbes had been wearing a Glasgow
Rangers football scarf (the weight of the evidence was 10 the
effect thar Lunt was wearing such a scarf, as in fact he admired

when interviewed under caution).

As a result, the position confronting the Director on 3 November 1997

was that Mr. Prunry’s first statement had implicated Lunt in the killing
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9.70

but his second siatement appeared 10 implicaie Forbes, bur only on the
basis that he was the person wearing the football scarf erc.. Further
Police enguiries were requesied in relation 1o Forbes, in particular
whether there was any evidence 1o establish that Forbes was in facr a
person who had been brought 10 the Land Rover, wearing a football

scarf, and who was subsequently released by Police. No such evidence

became available. This left the prosecution in the following position:

(i) Any case against Wayne Lunt would have 1o be presented on the
basis that Prunty was correct when he siated that the person he
saw in the rear of the Police Land Rover wearing the Glasgow
Rangers jootball scarf was responsible jor kicking Robert

Hamill, but incorrect when he stated that it was Forbes.

(i) Any case against Forbes would have to be presented on the basis
that Prunty was correct in his identification of Forbes as the
person he had seen kicking Robert Hamill, bur incorrect when he
said that the same person was pur in the rear of the Police Land

Rover and wearing a football scarf.

Senior Counsel advised that presenting a case on either of rhese bases

was untenable. This was also the Director s view.

In my opinion the decision not 1o proceed against Forbes on the basis of
Prunn’s evidence was reasonable. There was no reasonable prospecr of

conviction. A court could not have convicted either Lunt or Forbes on

the basis of Prunny's evidence.”

Allister Hanvey

“9.11

To recap, Hanvey was charged on 10" May 1997. The evidence of
Hanvey's inmvolvement in the killing was contained in the wimess
statements provided by Miss A and Wimess B. Miss A recognised him as
one of the group assaulting Robert Hamill.  Witness B recognised

Hanvey and described him kicking a person on the ground (believed to be
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913

9.14

There swas no orher

(Mhen

Hamill) three or four times in the chest arca.
evidence relaring 10 Hanvey's involvement in the incident.

inerviewed under caurion Hanvey denied being mmvolved in any assaults

and siared thar he was ahvavs several yards from the fighting.)

By 29" Ociober 1997, the position confronting the Direcior was us set

our ar paragraph 9.4 above.

It jollows that in the absence of evidence from Miss A or Wimess B and
without sufficient other evidence being available, the Director has no

alrernative but 1o direct no prosecution of Hanvey.

In my opinion, the Direction given 10 the Chief Constable on 29" October

1997 was reasonable as there was no reasonable prospect of obtaining a
g

conviction for any offence in Hanvey 's case.”

Rory Robinson

“9.15

9.16

9.17

9.18

To recap, Robinson was charged with murder on 11" May 1997, The
evidence against him came from Miss A who saw him and others assaulr
Robert Hamill as he lay on the ground. In addition, Witness B saw him
fight with someone but could give no further details. There was also
evidence from the Police wimesses that he was seen acring in a
provocative and aggressive manner (Constable Neill, Constable 4dams,

Reserve Constable Atkinson and Constable Cooke).

By 29" October 1997 the position confronting the Director was as set out

at paragraph 9.4 above.

It follows that in the absence of evidence from Miss A or Wimess B and
withour sufficient other evidence being available, the Director had no

aliernarive but 1o direct no prosecution of Robinson for murder.

So far as any lesser offence (such as affray) is concerned, the evidence

available 10 the Director was capable of establishing:
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(i) Robinson was running through the crowd like a “headless

chicken” (Jonarhan Wright).

(ii) He was taunting and vying to break through 1the Police

(Conslabz’e Neill).

(i) He was struck by an officer 1o keep him back (Reserve Consiable

Atkinson).

(M) He was one of the crowd shouring “I hope they die’ as 1he

injured men were placed into the ambulance (Consiable Silcock).

(v) He was seen by an officer but was doing nothing of significance

(Constable Adams).
(vi)  He was 1ying to push past Police (Constable Cooke).

The combined effect of this evidence, raken at its highest, is that he was
an agitated individual within the crowd;, made policing the incident
more difficult and shouted, 10gether with others, "I hope they die” when
order had been restored — There was no evidence of Robinson's

involvement in any violence against Robert Hamill or D

In these circumstances, the decision of the Director to discontinue the
proceedings for murder and not proceed with a prosecution for amy

lesser offence appears to have been reasonable.”

Stacey Bridgett

*9.21

To recap, Stacey Bridgerr was charged with murder on 10" May 1997,
The principal evidence against Bridgert was coniained in the statemeni
provided by Miss A. She described how Bridgett and others assaulted
Robert Hamill as he lay on the ground. In addition, there was the

evidence that a spot of Bridgert's blood was found on Robert Hamill s
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rrousers.  There wvas somc other evidence concerning his movements in

the vicininy of the disturbance.

By 29" October 1997, the position confronting the Direcior wwas thai

Miss A's evidence was no longer available.

Senior Counsel advised that the blood evidence was nor sirong enough 1o

implicate Bridgetr in the unlawjul violence directed against Roberr

Hamill and the Director agreed.

I1 seems to me that his decision was reasonable. In the absence of any
evidence that Bridgett had aciually assaulied Robert Hamill, the evidence
merelyv showed that he was ar some stage close enough to the deceased
Jor some blood 1o have dripped onto his trousers. At any rial, the
difficulry for the prosecution would have been the inability o say
precisely when and in what circumstances the blood came inio contact
with Mr. Hamill. This difficuly would have been compounded by the fact
that it was impossible to say who had inflicied the fatal injury and when
it had been inflicted. In this connection it is necessary 1o deal with
evidence contained in a statement made by Constable Silcock, dared 27"
April 1997. Constable Silcock was one of the officers who arrived ar the
scene following Reserve Constable Cornett’s call for assistance at 1.47
a.m.. He described how he went to the assisiance of the rwo injured men

who were Ilying on the ground.  His statemenr then contains the

following:

"4 large group of vouths were in the viciniry of these men. They
were aggressive both verbally and physically.  On several
occasions I pushed youths away from the injured men as they
appeared to kick the men. One of the rowdy youths was pointed
out 10 me by a woman wearing a white iop, who alleged that this
youth had jumped on the head of one of the injured men. This
youth ... had blood coming from his nose. A4 member of the

crowd called to this person, calling him Stacey. He responded to

this name.”

ana
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It could be argued thar the siaiement of the woman wearing the white 1op
was so sponianeous that it formed part of the pransaction under
consideration and was thus admissible as an cxception 1o the hearsay
rule (the res gesiae excepnon). The law relating 1o spontaneous
statements was authoritatively clarified by the House of Lords in R_y.
Andrews [1987] AC 281. In the course of his opinion Lord Ackner stated
that the primary queston jor the judge is whether the possibilin: of
distortion or concoction can be disregarded. In this case the difficulties
confronting the prosecution were: (i) thar the woman s identiry was nor
knovwn, (ii) the incident was confusing; and (iii) the starement made by
the woman purported to identifi one of the attackers but this evidence

could not have been 1ested by cross-examination so as 1o esiablish its

reliabiliny.,

It was the view of Senior Counsel that the evidence of Constable Silcock
was “clearly” not admissible ugainst Bridgett, and while no reasons
were given for this view it appears 1o reflect a realistic assessment of the
likelihood of this evidence being used against Bridgert at any wrial. The
danger of admirting this evidence to the disadvantage of Bridgernt is

obvious and I agree with Senior Counsel’s conclusion.  This conclusion

was accepted by the Director and it was reasonable of the Director to

reach the same view.

The only remaining issue in Bridgett's case is whether there was any
evidence of the commission by him of any lesser offence, such as affray.
There was no evidence 1o show that Bridgett commirted ary specific act
of violence and although the evidence showed that he wus part of the
crowd and suffered a bloody nose, this would not in irself be sufficient to

prove the commission by him of amy offence.

For the reasons setr out above, rhe Director’s decision 1o issue a
Direction on 19" November 1997, that the Police holding charge against

Bridgert be withdrawn at the earliest opportunity, was rreasonable.”
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Wavne Lunt

“9.29 To recap, Lunt was charged on 10" May 1997

9.3

0

]

to

The sole evidence
implicaring him in the killing was the siatement of Colin Prunny. He
described a person kicking Robert Hamill as he lay on the ground  He
then observed the sume person being placed in the rear of the Police
Land Rover and staied thar he was wearing a Glasgow Rangers football

scarf Lunt admied in imterview that he was wearing such a scarf but

denied assauliing any person.

At the consuliation with Senior Counsel held on 3 November 199 7, Mr.
Prunty stated that the person he referred 10 in his statemen: was not Lunt.
He siated unequivocally that if asked whether Lunt was the person 1o
whom he was referring and whom he had seen kicking Robert Hamill, he
would say no. Senior Counsel then advised that there was no reasonable
prospeci of obtaining a conviction of Lunt for any offence relaring to the

death of Robert Hamill. The Director agreed.

It appears 10 me that this conclusion was inevitable and the decision of

the Director not 1o proceed with the murder charge against Lunt yas

reasonable.

The gquestion that then arose was whether or not Lunt could be

prosecuted for any lesser offence such as affray. In his wrirten advice
. - ath .

(received by the Director on 13" November 1997) Senior Counsel

advised that “even affray might be difficult”. The other evidence against

Luntwas:

(i) He was seen with a scarf over his face carryving a borle and
running at a crowd at the junction of Thomas Street. As police

stopped alongside him he ran off towards Church Sireet
(Constable A ).

(ii) Ar 1.57 a.m. he was taken to the Police Land Rover by Consiable

A where he remained until 2.05 a.m. (Constable A )
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(ii1) He kicked Constable A once on the lefr shin and once on the

left ankle (Constable A ).

033 A1 a consuliation with Senior Counsel held on 18" November 1997,
Senior Counsel concluded thar the evidence was insufficient 1o prosecure
Lunr for affray. This was also the view of the Direcror. In my opinion
this conclusion was reasonable. The difficulty fucing the Direcror was

that there was no evidence of his precise involvement in the incident and

there was no reasonable prospecr of conviction.

934  On the basis of the fuacis set out above, the Direction issued by the
Director on 19" November 1997, that the charge against Lunt be

withdrawn at the earliest opporuniry, was reasonable.”

The difficulty of proving liability for murder (or for that matter manslaughter) in a
case such as the present may be illustrated by the events at Hobson’s trial. Hobson
was acquitted of murder and McCollum L.J. stated, “proof of his involvement in the
murder jalls far short of the required standard™”. This was because it could not be
said that Hobson, “aided, abetted, counselled or procured the atiack or that he

participated in it jointly with those who inflicted the fawal injuries on Mr. Hamill”.

In conclusion, I do not agree that the matter raised by counsel to the Inquiry gives rise

to any concern. The decisions taken by prosecution counsel and the Director reflect a

realistic appraisal of the available evidence.

Witness Consultations

The second point raised by counsel to the Inquiry concemns the consultations held

with Witnesses A and B. Two points are made:

(1) Counsel for the Director took the view that the witnesses should not be

compelled to give evidence.

(i1) The practice of holding such consultations ought to be justified,
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So far as the first point 1s concerned, the positon 1s as follows. Miss A made 1t clear
that whatever the sanction she would not give evidence. Wimess B stated that the

mnformation contained in his wimess statement was mncorrect and claimed that the

information had been gleaned from gossip and talk around the town. In these

circumstances there was no basis for compelling either Miss A or Witness B 10 give

evidence. In the case of Miss A. 1t would have been futile and in the case of Witess

B, he could no longer be regarded as a credible or reliable wimess.

Turning to the second point, the practice of interviewing witmesses 1S a common

practice 1n Northern Ireland and has been so for many years. The practice has
recently been introduced in England and Wales. It 1s obviously sensible and does not

(or should not) require justification.

In conclusion, I do not agree that the marter raised by counsel to the Inquiry gives rise

10 any concerm.

Stacey Bridgert

The third point raised by counsel to the Inquiry is that the decision not to prosecute
Stacey Bridgett needs to be explained, particularly as: (1) there was evidence to place
him at the scene; (ii) res gestae evidence implicated him in the attack; (i11) blood from

Bridgett was found on Mr. Hamill’s trousers and (1v) he lied in interview about being

near to Mr. Hamill.

The position 1n relation to Stacey Bridgett was dealt with in my first Advice and is set

out above.

1 do not agree that the decision not to prosecute Stacey Bridgett gives rise to any

concern ansing from the decision-malking process.

Himess B

The fourth matier raised by counsel to the Inquiry concerns Wimess B. It is asserted

that Witness B was eventually charged with murder but the charge was not proceeded
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with, at the Director’s instigation. It is not correct that B was ever charged..
Although I have not seen the papers n relation to this matter, 1t appears that in 2002 a
file was submired by the police 1o the Director in relation to Witness B's possible

involvement in the incident leading 1o Mr. Hamill’s death. The circumstances

surrounding this file were summarised by Mr.-, Senior Assistant Director,
in a report dated 23" June 2005. The relevant section of Mr.-’ report 1s set out

below.

“Wimess B was not charged.  Police reporied Wimess B 1o the Direcior.
Police did not recommend prosecution of Witness B. This report by police
arose from an investigation in 2000 into allegations of conspiracy 10 pervert

the course of justice by other persons regarding the murder of Robert Hamill.

The evidence was a verbal comment allegedly made by Wimness B 10 a
Reserve Consiable G and a Reserve Constable McCaw sometime afier

the incident on 27 April 1997. The Reserve Constables were on duty
providing police protection to Wimess B's father, a consrruction conrracior

who, because of carrying out work for police, was under threar from

Republican paramilitaries.

It was concluded that the evidence was wholly insufjicient to prosecute. In

this regard the following matters were noted:-

(a) Neither Reserve Constable G or Reserve Constable McCaw

made any contemporaneous noles ai the time.

(b) When first spoken to by police, Reserve ConstableG had stated
that he had heard that Timothy Jameson (Witmess B) had been in
1own and had heard and seen a lot. ‘Subsequently Reserve Constable

G stated that he had given the matter a lot of thought. He then
stated thar Timothy Jameson (Wimess B) told them thar he was in

town that night and saw a lot going on and ran past and put the boot

.

(c) Reserve Constable McCaw could not corroboraie Reserve Constable

G ‘evidence.
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(d) Jameson denied making any such remarks.

(e) Reserve Constable G asserred thar he had reported whar

Jameson had said 1o investigaring police at the 1ime (Derective Chief
Superintendent McBurney and Detective Inspector Irwin).  The
Police Ombudsman for Northern Ireland conducted a separate
inguiry into actions carried out by the aforementioned police officers
on foor of receipt of information from Reserve ConsiableG . The
police Ombudsman did not submit to the Direcior any file in relarion

10 that inguiry. This may indicate that the Police Ombudsman did

not consider thar any criminal offence had been committed by either

police officer.”

4,15 Thave no reason to doubt the account provided by MI.-

The Atkinson Conspiracy

4,16  The fifth point made by counse! to the Inquiry is that the decision not to proceed

against Atkinson and others was questionable and calls for explanation.

4.17  The position in relation to the Atkinson proceedings was set out 1n my first Advice.

For ease of reference the relevant paragraphs are set out below.

“9.35 The Atkinson prosecution was discontinued after it was concluded
that Mrs. McKee could not be put forward as a wimess capable of
belief.  This was the view of both Gerry Simpson O.C. and Ivor
Morrison, reached afier they had seen Mrs. McKee in consultation
on 2" March 2004. Leading Counsel recorded his views in a writien
advice dated 15" March 2004. The problem arose because Mrs.
McKee jailed 10 attend the committal hearing and gave an
explanation for her failure that proved tro be wuntrue.  When

confronted with the proof that it was untrue, she gave an elaborate

explanation which was incredible.
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Ir is possible, of course, that Mrs. McKee was untrwrhjul about her
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reasons jor not atiending the commirial but truthjul in her account of
the events in April 1997, particularhy as she had pleaded guilny to her
part in the conspiracy 10 perveri the cowrse of public jusiice.
However, it was jor the prosecution to make the assessment of
whether she could be relied upon as a credible wirmness and whether

it would be right for the prosecution 10 call her as a wiiness worthy

of belief.

9.37  In my opinion, the decision of Leading Counsel was one reasonably
open to him as Counsel in the case, particularly as he had himself
seen and heard the witness in consultation. Moreover, it was
reasonable of the Director 1o reach the same conclusion. 1t follows

that the decision not 1o conrinue with the prosecution was

reasonable.”

In conclusion, I do not agree that the matter raised by counsel 10 the Inquiry gives rise

10 any concem.

Wayne Lunt

The sixth point made by counsel to the Inquiry concemns the decision not to proceed

with the murder charge against Wayne Lunt. It 1s suggested that a reasonable

prosecutor could properly have carried on with the charge on the basis of Colin

Prunty’s evidence.

The position 1n relation to Wayne Lunt is set out above. As noted in my first Advice,
any case against Wayne Lunt would have been presented on the basis that Prunty was
rehiable when he stated that the person he saw mn the Police Land Rover wearing the
Glasgow Rangers football scarf was responsible for kicking Robert Hamill, but
urreliable when he stated that the person was Forbes. Such a case would have been
untenable, particularly as Prunty made it clear that if asked he would say that the
person responsible for kicking Robert Hamill was Forbes (based on his
identification). In this connection, it is significant to note that the logic of the
argument advanced by counsel to the Inquiry is that both Lunt and Forbes should
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have bzen prosecuted, but this demonstrates the unsoundness of the argument: 1f both
had been proseculed it would have been mmpossible 1o say with any sufficient degree
of certainty which of them was guilry and the case against both would have collapsed.
This 1s a familiar problem 1n the crinunal law. Where there are co-accused and the
evidence establishes that one or other commitied the offence charged but 1t 15 not

possible 10 say which, then both must be acquitied: R . Lane (1985) 82 Cr App R 5.

In conclusion 1 do not agree that the matter raised by counsel 1o the Inquiry gives rse

o any concern.

The Scientific Evidence

The final point raised by counsel concems the scientific evidence. Counsel state that
while the extent to which the Director oversees the obtaining of forensic evidence 1s

not clear to them, to the extent that such evidence was insufficiently comprehensive,

the Director ought to explain why.

The first point to note in relation to this matter 1s that the carrying out of forensic tests

1s a matter for the investgating officers and the Forensic Science Agency (although

the Director has power to request further information).

The second point to note 1s that counsel do not explain the basis for the assertion that
the evidence was insufficiently comprehensive. There appears to be no substance 1o

this assertion and the matter raised by counsel does not, in my opinion, give rise to

any concern.

Counsel’s Second Advice

HWayne Lunt

The first point raised in counsel’s second advice 1s a repetition of the point. made in

the first advice, that Lunt should have been prosecuted.

This point 1s dealt with above and the analysis need not be repeated.
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Sracey Bridger

The second point raised in counsel’s second advice is that Bridgen was not
prosecuted even though there was sufficient evidence against im and nor was he re-

mierviewed when the scientific evidence linking im 10 Robernt Hamill came 10 light
So far as the evidence against Stacey Bridgett 1s concerned, this 1s set out above.

In relation to the ‘re-interview point’, a basic principle of the crimmal justice system
15 that, subject to some exceptions, when a person has been charged, questioning
about the offence should cease. This principle, originally found in the Judges’ Rules,
15 now reflected 1in the Police and Criminal Evidence Act 1984, Code of Pracuce C,
paragraphs 11.6 and 16.5. Paragraph 11.6 provides that guestioning before charge
must cease when the officer in charge of the investigation 1s satsfied that all relevant
questions have been put to the suspect and the police reasonably believe that there is
sufficient evidence to charge. Questions may be put exceptionally after charge where
1t 1s necessary to prevent or minimise harm or loss to some other person or the public,
to clear up an ambiguity or where it 1s in the nterests of justice for the detainee to
have put to them and have an opportunity to comment on, information concerning the

offence which has come to light since the suspect was charged.

The significant point to note 1s that questioning a suspect after charge 1s an
exceptional course to take. In a case such as the present it would be highly unusual,
particularly as the prosecutor had all that he could reasonably have hoped for, namely
a demonstrable lie made by Bridgett in the course of his interview. Assuming that an
mterview could properly have been conducted with Bridgett, it would have been
unwise to follow such a course for the simple reason that it would have given Bridgett

the opportunity to explamn away his earher answers. This would have diluted the case

agamnst him even more.

=S

For the reasons set out above, the re-mmterview point 1s without substance. The
practical reality is that interviews afier charge are exceptional and even where they

are carried out they usually do the prosecution case more harm than good.
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The Lesser Charge of Affray

The third point raised by counsel to the Inquiry in therr second advice is that 1t 1s

difficult 1o discern any proper anzlysis of the possibility of prosecuting Robinson, as

well as others, for at least affray.

The starting pomt in the analysis of this poimnt 1s that without the evidence of Miss A
and Witness B there was no evidence whatsoever against Hanvey and Forbes. (I have
not overlooked the fact that Prunty purported to identify Forbes as one of Robert
Hamill’s assailants, but this was unsatisfactory for the reasons set out above.) The
position in relation to Robinson is set out i my first Advice (at paragraphs 9.18-
9.20). The position in relation to Stacey Bridgett 1s set out in my first Advice (at
paragraph 9.27). The position in relation to Lunt 15 set out in my first Advice (at
paragraph 9.32). The essential point is that the possibility of prosecuting the suspects

for the offence of affray was considered by counsel, but the evidence was not

sufficient to support such a charge.

In conclusion, the point made by counsel to the Inquiry appears to be without

substance.

The Evidence as a Whole

The fourth point made by counsel to the Inquiry is that there appears to have been no

attempt to analyse the evidence against the Defendants as a whole.

1t is not clear to me what point is being made here. As a matier of principle, the case

of each suspert had to be considered separately. This 1s because the decision to

prosecute an individual is a serious step and it 1s the prosecutor’s duty to ensure that
the right person is prosecuted for the nght offence. In the case of public disorder, 1t
would be wholly wrong to consider the case against several suspects without giving
consideration to evidence against each individual. This 1s not to say that a prosecutor
should not consider the individual cases in context. but where a case cannot be made
out on the evidence it would be improper to decide to prosecute on the basis that all

those mvolved in or present at the incident must have been involved in some offence.

82202



h
—

th
|8}

22 .

This 15 really the joint enterprise pomnt expressed mn a different way. and, for the

reasons set oul above, the point 1s without substance.

The Atkinson Conspiracy

The final point made by counsel to the Inquiry relates 1o the Atkinson conspiracy and

the complaint concemning the abortive prosecution has been dealt with above.

Lesser Offences Other Than Affrav

When Sentor Counsel (Gordon Kerr Q.C.) provided his written advice he concluded:

(1) There was no admissible evidence sufficient 1o prove any offence against
Forbes.

(11) There was no admissible evidence sufficient to prove any offence against
Hanvey.

(i) That the totality of the evidence against Robinson would lead to no offences

of direct violence against Robert Hamill or D and at 11s height

mught support a charge of affray.

(iv)  That there was no reasonable prospect of convicting Lunt of murder and even

affray might be difficult.

(v) That the case against Bridgett would be reconsidered when all the evidence

was to hand.
For the reasons set out above, no prosecution was 1nstituted for affray.

There was some evidence of disorderly conduct by Lunt (which led to his detention
by Constable A , but the view was taken that this could not be shown to be

related to the attack on Mr. Hamill and having regard to the minor nature of the
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conduct no prosecution was directed for any offence. A file note prepared by Mr.

Kitson dated 20" November 1997 contains the following explanation:

“Minor offences of disorderly behaviour and even resisiing a police officer
were considered and rejected on the basis that, even If there was evidence of

such offences, Lunt had been in custody jor 6 months.”

So far as Bridgett was concerned, Senior Counsel advised that the real difficulty was

that 1t could not be proved or shown what he had done or had been doing at and

around the time of the mncident.

So far as Robinson is concerned, the evidence against him taken at 1ts highest was

that he was an agitated individual within the crowd and made policing the incident

more difficult.

The essential 1ssue 1s whether the decision not to proceed against Lunt for minor
offences of disorderly behaviour was properly reached on the basis that he had been
in custody for six months. In my opinion this was an entirely proper decision amved

at for good and sufficient reasons. The general principles on which & prosecutor

should act are not controversial. In the Code of Crown Prosecutors which applies 1o

England and Wales they are expressed in the following way:

Prosecutors must be fair independent and objective. They must not let any
personal views abour ethnic or national origin, religious beliefs or political
views of the suspect, victim or witness influence their decisions. They must

not be affected by improper or undue pressure from any source.

It is the dury of prosecutors to make sure that the right person is prosecuted
Jor the right offence. In doing so they must ahways act in the interests of

Justice and not solely for the purpose of obtaining a conviction.

Even where sufficient evidence 1s available to embark on a prosecunon, public
Interest considerations might militate against such a course. An important public

interest consideration is where conviction 1s unlikely to result in the imposition of 2
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sentence (because, for example, the accused has been in custody 1in relation to another

matier that did not lead 10 a prosecuuon).

In this case the decision not to prosecute Lun! for any mmor offence of disorderly

Iy
oo

conduct represents a convenuonal approach to prosecuting where to proceed with a
minor offence would serve no useful purpose. It might, of course, be argued that
there ought to be a policy of prosecuting all offences arising from disturbances
involving sectarian motivated violence or incidents of a similar nature. The difficulry
with this argument 1s that it would be inconsisient with the general principles set out
above. Moreover, such a pohicy would be objectionable on public law grounds in that

it would be seen as a fetter on the prosecutor’s independence.

6. The Scientific Evidence

6.1 Two 1ssues arise in relation to the scientific evidence. First, whether there was any

delay in obtaining the evidence. Secondly, if there was delay, whether this was

atributable to the fault of any person.

6.2 The only significant scientific evidence in the case was the evidence concerning the

blood found on Robert Hamill's trousers. The result of the scientific examination
£

was made known to the Director’s staff mn November 1997. The carrying out of
scientific tests and providing evidence as a result of any such tests was a matter for

the Forensic Agency and not the Director. It 15 not uncommon for scientific evidence
This 1s

to be provided several months after the incident to which it relates.

atributable both to the nature of the evidence itself and the workload of the experts

who provide the evidence.

6.3 In this case such delay as there was does not appear to have been attributable to fault

on the part of any person and it 1s certainly not attributable to fault on the part of the

Director.
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6 King's Bench Walk,

Conclusions

In my opinion the concems expressed by counsel to the Inquiry are, on analvsis,

without substance.

The decision not 1o proceed against any of the suspects for a lesser offence (other

than affray) was reasonable.

Such delay as there was in obtaining the scienufic evidence 1s consistent with the
delay that ordinarily occurs in obtaining expert evidence of a scientific nature and, in

any event, the delay was not atrributable to the Director or his staff.

1 hope that what I have written is clear. If T can assist further, please do not hesitate

to contact me.

DAVID PERRY Q.C

Temple, EC4Y 7DR

4" January 2008
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RE THE DIRECTOR OF PUBLIC PROSECUTIONS FORNORTHERN IRE I AND

AND THE DEATH OF ROBERT HAMILL

(DRAFT)
THIRD ADVICE

Introduction

In this matter 1 have previously provided two advices. In my First Advice, I
considered two issues, namely (1) whether the decisions taken by the Director of
Public Prosecutions for Northern Ireland (‘the Director’) and his staff were
reasonable, and (2) whether there were steps which the Director should have taken
which would have provided a reasonable expectation that evidence sufficient to meet
the test for prosecution would be obtained. I concluded that the first 1ssue was to be
answered in the affirmative and the second issue in the negative. In my Second

Advice, I considered various matters which had been raised by counsel to the Hamill

Inquiry.
The relevant background 1s set out 1n my First Advice.

I have now been asked to advise on a number of general matters in respect of the

prosecution of offences in Northern Ireland, and to summarise the prosecution

process from arrest to conviction.

T2\
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Prosecution Process

Introduction

Since the ume of the mvestgation o the death of Robert Hanull, the prosecution
process mm Northern Ireland has undergone a number of changes, most notably with
the enactment of the Justice (Northern Ireland) Act 2002. That Act established an
independent prosecution authority, the Public Prosecution Service for Northern
Ireland (“the PPSNI’), headed by the Director. The PPSNI 1s responsible for
conducting most prosecutions in Northern Ireland, and essentially performs the same
role as the Crown Prosecution Service mn England and Wales. Prior to the 2002 Act,

serious offences were referred to the Director, whilst the police themselves

prosecuted less serious offences.

However, the changes introduced by the 2002 Act would not have altered in any
material respect the way i which the decisions whether or not to prosecute were
taken in the case of Mr Hamill’s death. The essential structure and basis of decision-
making would have been the same: that 1s, the police, afier investigation, decide
whether to charge any individuals and thereafier, in the case of any mdividual who
has been charged, the Director decides in accordance with established principles

whether or not to prosecute (or to continue with a prosecution).

Arrest, Interview and Charge

The general powers of a constable to arrest a person suspected of having committed
an offence, and the procedure govemning the treatment of persons in police custody
(including the conducting of interviews), 7re derived from the Police and Criminal
Evidence Act 1984 and the Codes of Practice 1ssued under that Act. The Act and the

Codes of Practice, with some modifications, are applied to Northemn Ireland by a

number of statutory instruments. Although not identical, for the purposes of the

present case these statutory provisions may be regarded as in substance the same as

the corresponding provisions in force in England and Wales.
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In summary, s constable may arrest a person where the consiable has (1) reasonable

grounds to suspect that an offence has been comnutted and (2) reasonable grounds 1o

suspect that the person in question is guilty of the offence.

The pohce may interview 2 person 1n police custody about the offence for which he
has been arrested. However, paragraph 11.6 of the Codes of Practice provide that
guestioming before charge must cease when the officer 1n charge of the investigation

15 satisfied that all relevant questions have been put and the police believe there 1s

sufficient evidence 10 charge.

If the police decide that there is sufficient evidence, the suspect will be charged.

Paragraph 16.5 of the Codes of Practice provides that questions may not be put to a
person after charge save in certain exceptional circumstances, namely where it is
necessary 1o prevent or minimise harm or loss to some other person or the public, to
clear up an ambiguity or where it 1s in the interests of justice for the detainee 1o have

put to them and have an opportunity to comment on information concerning the

offence which has come to light since the suspect was charged.

The Decision to Prosecute

The decision whether or not to prosecute a person charged with an offence 1s a matter

for the Director.

In deciding whether or not to prosecute, the Director must apply the Code for

Prosecutors (‘the Code”), which closely resembles the Code for Crown Prosecutors in

Ensland and Wales.

The Code was introduced under the provisions of the 2002 Act, and therefore was not
in force at the time of the Hamill investigation in 1997. However, 1n all maternal

respects the Code formalised the existing principles on which prosecutorial decisions

were previously made. There is therefore no material difference between the
approach which must be taken under the Code, and the approach which the Director

was required to take in the case of Mr Hamill’s death.
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The decision whether or not 1o prosecute 1s a rwo stage lest (set out at paragraph 4 of
the Code). Furst, the prosecutor must be sausfied that the evidence which can be
adduced 1n court 15 sufficient to provide a reasonable prospect of conviction (‘the
evidential test’). The test ivolves an assessment of the strength, quality and
credibility of the available evidence, and a judgment as to how the evidence is likely
to fare during the course of adversarial proceedings. If the evidence is not sufficient
to provide z reasonable prospect of conviction, the Director will not prosecute.
However, the evidence 1s sufficient, the prosecutor must then consider the second
stage, namely, whether a prosecution 1s required 1n the public interest (‘the public
interest test’). Broadly, the presumption 1s that where the evidential test is passed, a
prosecution will be 1n the public interest. However, there may be a factor, or a
combmation of factors, which leads to a contrary conclusion. Factors which may
mutigate against prosecution include, for example, the fact that the court would

impose only a nomunal sentence on conviction, or the fact that the defendant is

gravely 1ll.

If the prosecutor decides that a person is 1o be prosecuted, he is required to keep the
Code test under review. For example, if circumstances change so that the available

evidence no longer provides a reasonable prospect of conviction, the prosecutor is

obliged to act and discontinue the prosecution.

Court Proceedings

Once the prosecutor has decided to prosecute, proceedings are commenced with a
view to bring the case to trial. In the case of a serious offence such as murder, the first
step is the committal proceedings in the magistrates® court. 1If the court decides there

1s sufficient evidence, the case will be committed to the Crown Court of Northemn

Ireland for tmal.

The trial itself may take place before a judge and jury, or before a judge alone. The
proceedings are adversarial. If, at the conclusion of the trial, the jury (or, as the case
may be, a judge rying the case alone) are satisfied beyond reasonable doubt that the

defendant is guilty, the defendant will be convicted. If the court is not so satisfied, the

defendant will be acquitted.

A
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In the event of a conviction, the court will proceed 10 sentence,

Public Interest Considerations

Introduction

I have been asked to advise 1n relation 1o a number of matlers relating to public

interest considerations in the case of the Hamill investigation, namely:

(a)

(b)

Whether there were any considerations specific to the Northern Ireland

context which would have mfluenced the balance of public interest in favour

of prosecution.

Whether there was public interest, in the sense of securing increased public
confidence in the prosecution service, in pursing prosecutions for lesser

offences, even though no custodial sentence was likely to result.

Whether such factors could properly have been taken into account as part of

the public nterest test.

Whether it appears from the papers that such factors were taken into account.

Whether the various public interest considerations were given appropriate

weight.

The extent to which the sectarian nature of an offence may be teken into

account in the public interest test.

Whether the Code for Prosecutors (Northern Ireland) has a provision

equivalent to paragraph 2.2 of the Code for Crown Prosecutors (England and

Wales).
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3.6.

Overview

The purpose of the two-stage Code 1est 1s to ensure that decisions whether or not 1o
prosecule are laken m accordance with law, rather than on an arbitrary basis. The test
15 framed, together with the gumdance given in the Code, with a view to providing
consistency of approach, and to ensure that all relevant matiers — but only relevant

matiers — are taken 1nto account in the decision making process.

Although the approach will be the same, in every case the decision whether or not 1o
prosecute ultimately depends on the exercise of independent judgment by the
prosecutor. In many serjous cases, including the present case, this judgment will be
informed by advice from mdependent counsel. The courts will not readily interfere
with a prosecutorial decision. That 1s because 1t 1s recognised that Parliament has
entrusted such decisions to the independent prosecutor. It i1s recognised that some
decisions will be acutely difficult, but that prosecutors, exercising independent
professional judgment, are best placed to make them. It will often be impossible to
stigmatise such judgment as wrong, even If another prosecutor may have reached a

different conclusion. (See R v. DPP. ex parte Manning [2001] Q.B. 330, per Lord

Bingham of Comhill C.J. at para.23.) The essential question when reviewing the

decision whether or to prosecute 1s not whether the decision was correct, but whether

it was a decision open to a reasonable prosecutor.

The Northern Ireland Context

In Northern Ireland, there is particular public interest in securing increased public
confidence in the prosecution service, and in reducing sectarian conflict. The question

arises as to whether these are matte: s which can properly be taken into account when

deciding whether or not to prosecute.

The first point to make 15 that, regardless of whether those {aciors may be taken into
account in the public interest test, 1f a case fails the evidenuial test, they simply do not

arise for consideration. A case which fails the evidential test will not be prosecuted.

Secondly, when the public interest test is considered, it must be considered in

accordance with the Code. There is no scope to for a prosecutor to make decisions
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3.8.

3.9.

otherwise than in accordance with the Code: 10 do so would be arbitraryv and

unlawful.

The Code 1nself sets out a number of matters relevant to the public interest test. When
deciding where the public interest lies in any particular case. the prosecutor 1s entitled
to take into account the fact that the offence under consideration was motivated by
hostility against a person because of his religion, polhitical beliefs or the like: see
paragraph 4.3.4 vii. This 1s a factor which tends 1o militate in favour of prosecution,

as 1t aggravates the seriousness of the offence.

However, 1n any given case, the presence of sectanian hostility could only ever be one
of a number of factors which a prosecutor will mmevitably have to balance. Moreover,
by virtue of paragraph 4.1.3, the public interest test must be considered in accordance
with the Code of Ethics of the Prosecution Service for Northern Ireland (incorporated
into the Code in Section 7). Paragraph 7.3.6 of the Code of Ethics (the provision of

the Code which most closely resembles paragraph 2.2 of the Code for Crown

Prosecutors) provides:

‘The use of prosecutorial discretion should be exercised independently and be jree
Jfrom any inierference. Prosecutors will maintain absolute fairness and impartialiny ar

all times. Prosecutors shall perform their duties without jear, favour or prejudice. In

particular they shall:
a) carry out their functions impartially;

b) remain unaffected by individual or sectional interests and public or media

pressure and shall have regard only to the public iterest...”

The Code therefore expressly prohibits discmmination based on sectional interest,
This approach accords with basic principles of public law, which prohibit the state
from discrimmating on various grounds, including on a person’s religion, political

opinion, social origin or other status.

Having regard to the matters set out above, my observations are as follows:

82215
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All decisions whether or not 1o prosecute must be taken by the prosecutor in
accordance with the Code. A decision which 1s not taken 1n accordance with

the Code will be unlawful, and hable 1o challenge.

(b) The approach set out in the Code accords with the basic principles of public

law, which prohibit discrimination.

If 2 policy on the application of the public interest test resulied i decisions to
prosecute loyalists in situations in which republicans would not have been
prosecuted, or vice versa, that policy would be unlawful on the basis that 1t

(1) was manifestly discriminatory and (2) did not accord with the Code.

. (d) Whilst a prosecutor may have regard to the sectarian nature of an offence so
far as it may be said to aggravate the senousness of the offence, a decision
that a prosecution 1s in the public interest based solely, or even

predominantly, on that factor 1s unlikely to be a decision which properly

balances the competing considerations under the Code test.

(e) Whilst an undoubted purpose of the Code 15 to maintain public confidence in
the prosecution process, it would or might be improper to use a decision in a
particular case merely as an mstrument to increase public confidence. Such

an approach would be arbitrary, and inconsistent with the approach set out in

the Code.

The Decision in the Present Case

3.11. T have set out my detailed opimion 1n relation to the application of the evidential and

public interest tests in Mr Hamill’s case in paragraph 9 of my First Advice, and

paragraph 5 of my Second Advice.

So far as the question of prosecution for lesser offences is concerned, the prosecutor

W
19

was required to consider a number of public interest considerations, and make a
balanced judgment. In my view is that the approach taken by the prosecutor was

entirely conventional, and consistent with the approach subsequently formalised in

the Code.
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I am of the view that each of the prosecutor’s decisions whether or not ta prosecute
was reasonable. 1t 1s significant 1o note that the prosecutor’s decisions accorded with

views of Senior Counsel who, 1n each case. had been asked 10 advise.

Post-charee Questioning

As stated above, paragraph 16.5 of the Codes of Practice to the Police and Criminal
Evidence Act 1984 provides that afier a person has been charged with a cniminal
offence, the police may only interview him about the offence 1n certain exceptional
circumstances. The rationale for this provision 1s that such questioning may nterfere
with the nght against self-incrimination and the presumption of innocence. The

power to interview a person the state has accused of a crime, as opposed 1o a person

the state suspects of commutting a crime, 1s therefore limited.

In the case of Stacey Bridgett, post-charge forensic evidence was obtained which
showed the presence of Mr Hamill’s blood on Bridgett’s trousers. This evidence
appeared to undermine the account given by Bridgett in his pre-charge interview,

namely that he had not been near Mr Hamill during the incident.

At paragraphs 4.27 — 4.31 of my Second Advice, I set out a number of observations
on the fact that Bridgett was not re-interviewed in the light of this further evidence. In
summary, re-interviewing a person after charge 1s unusual, and to have re-interviewed
Bridgett in these circumstances would have been highly unusual. It may have been
possible to justify such a course by reference to the terms of the Codes of Practice.
However, the material point 1s that, from the view of a prosecutor, there was simply
nothing to be gamned by re-interviewing Bridgett. As things stood, the scientific
evidence appeared to demonstrate that he had given an untruthful account. It 1s
difficult 1o see how by re-interviewing Bridgett the prosecution would have obtamed
any further evidence against him. To the contrary, 1t would have given him the
opportunity to explain away his earlier answers, thereby weakening the prosecution

case further. In short, it is likely that it would have done more harm than good.
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In my wiew, therefore, the fact that Bridgett was not mnterviewed afier charge
accorded with normal practice, and cannot sensibly be said to give rise to any concern

about the conduct of the prosecution.

Questioning Witnesses

In Northern Ireland 1t has been, and 1s, the practice for prosecutors and counsel 1o

mterview wimesses before trial m order to inform the decision-making process.

This contrasts with the historic position m England and Wales, where prosecutors
have been prohibited from discussing with wimesses the details of their evidence. The

reason for the rule was that it was thought that this kind of contact between witness

and prosecutor may ‘contaminate’ the witness’s evidence.

However, a practice similar to that which exists in Northern Ireland has been recently
piloted in certain areas of England and Wales. The practice of prosecutors
interviewing witnesses appears to me 1o be entirely sensible. It affords the
prosecution an important opporwnity to assess the guality and credibility of
wimesses. This 1s likely to assist the prosecution imn making important pre-trial
decision, both in respect of the sufficiency of evidence, and also in respect of the
obtaining of further evidence and other such matters. Moreover, any concems about

contamination may be dealt with by the implementation of appropriate safeguards,

such as the recording and subsequent disclosure of the interviews.

In the present case, it 1s significant that the views of counse]l were informed by their
own contact with important witnesses in the case. It 1s a stark demonstration of why it

1s well-recognised that prosecutors are best placed to make the decisions with which

they have been entrusted by Parliament.

Conclusion

I hope that the advice I have given is clear, but please do not hesitate to contact me in

Chambers if I can assist further.



6 King's Bench Walk,
Temple, EC4Y 7DR
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DAVID PERRY Q.C.

22™ January 2008
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From [

DePuty Director, Rights & International Relations
10" December 2007

Cc (see end of document)
Secretary of State
HAMILL INQUIRY: TERMS OF REFERENCE
Issue: Briefing for your conference with the Attorney

General and David Perry QC. The Attorney engaged
Perry to provide independent advice on the steps
taken by the Director of Public Prosecutions (DPP) in
the Hamill case, to assist you in deciding whether to
extend the Hamill inquiry’s terms of reference.

Timing: The conference is on Wednesday 12" December.

FOI: This submission may be exempt under s.42 (legal
professional privilege) subject to a public interest
test.

Presentation: No immediate presentational issues. Whatever you

eventually decide on terms of reference, you may
face a legal challenge in which the decision-making
process is scrutinised carefully. it is important to be
clear about the purpose of this conference: you are
the decision-maker on the terms of reference and this
conference is an opportunity for you to take expert
--— ---— advice on whether the actions of the prosecuting
authorities might be regarded as giving cause for
concern from a legal and prosecutorial standpoint.

Recommendation: That you note the advice provided by David Perry and
that you use the conference as an opportunity to ask

him the questions set out in paras 9, 11 and 12.

Detail

Robert Hamill's family have asked you {o extend the terms of reference of the
Hamill Inguiry to encompass the actions of the DPP, including prosecutorial
decisions; this conference is the final stage in the process of considering their
request. You wrote to the Attorney General on 8" November, explaining that
before you reach a decision on the request you need to be in a position to
form as full and fair a view as possible about whether the actions of the
prosecutorial authorities might be regarded as giving cause for concern. You
asked her to consider what steps might be taken to provide you with expen

advice from a legal and prosecutonial standpoint.

L ]
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2 the Atflomney engaged an independent QC called David Perry 1o
provide ndvice on lhe case Mr Perry has exiensive experience of
prosecutonal practice and has advised the Gaovernment on many high profile
cases in the past. The Attorney asked him to consider two questions:
(1) Whether the decisions taken by the DPP and his staffl were
reasonable; and
() Whether, having regard o the respective functions of the
prosecuting authorties on the one hand and the investigating
authornthes on the other, there were steps which the DPP should
have taken which would have provided a reasonable
expectation that evidence sufficent o meet the test of

prosecution would be obtained.

David Perry’s advice

3 Mr Perry has reviewed all of the DPP's files and has provided written
advice, attached at Annex A. In his advice, he sets out very clearly the
factual background to the case. the statutory position and the seguence of
decisions taken by the DPP and his staff. In particular, he conducts what
appears to be a very thorough analysis of the events leading to some of the
key decisions; this 1s summarised below for ease of reference, but you will of
course wish to read his opmion in full He concludes that all the decisions
taken by the DPP and his staff were reasonable and that there were no further

steps that the DPP should have taken.

4. The concerns raised with you by the Inguiry and the Hamill family fall
into two main areas: the original attempts at prosecutions for murder (in one
individual was acquitted of murder but convicted of affray and proceedings
against five others were dropped when two prosecution witnesses refused to
give evidence); and the subseguent attempt to presecute a police officer, who
had allegedly warned one of the suspects to destroy his clothes and then lied
about it. for conspiracy to pervert the course of justice (the prosecution was
dropped because the key witness was not considered credibie). | attach for
reference, at Annex B, an opinion provided to us by Counsel to the Inguiry
last year and, at Annex C, the additional representations set to you by the
Hamill family's solicitors this September. These documents give a clear

indication of the areas of concern.

Handling the conference

5. Mr Perry's advice Is still In draft, because the conference 1s an
opportunity for you to put to him any further guestions that you would like him
to answer and to seek any clarification. We recommend, firstly, that you ask
him about any points raised by the Inquiry or solicitors which are not
directly covered by his advice. Points that you might wish to raise are
identified in paragraphs S and 11 below.

b. Secondly, you might use this as an opportunity to seek his general
views, as an expert in prosecutorial practice, about the way in which the

84
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case was handled Ouestons hat you mught ask are set ou! in paragraph 12

Dirsloow
David Perry's advice

7 M1 Perry has provided a very detailed analysis of the cases of the six
individuals charged with murder. He sets ouf evidence against each and
the sources for it He explains that two key witnesses, Miss A and witness B,
refused to tesify at the trial. Miss A refused outright to testify, and witness B
claimed he no longer remembered anything The DPP's office consulted the
police officers who had been dealing with Miss A and independent Counsel.
They concluded that the Miss A would not give evidence, even if the court
attempled 1o compel her to do so. They were advised by Counsel that Miss A
and witness B's onginal statements could not be used in court. Subsequently,
another witness. Colin Prunty, saw a video of the suspects and made an
dentification  which  was  trreconcilable with his  onginal  evidence.
Cumulatively, these events led the DPP's office to conclude that there was
now Insufficient evidence for a prosecution to be brought against four of the

individuals.

B. The evidence against a fifth individual, Stacey Bridgett, consisted of a
spot of Brnidgett's blood on Robert Hamill's trousers and the evidence of a
police officer that a woman at the scene had told him that she had seen
Briggett jumping on Robert Hamill's head. The latter could not bs
corroborated by testimony from the woman and so was inadmissible in court
The presence of Bridgett's blood on Robert Hamill's trousers proved only that
he had been near Hamull during the incident; it would have been difficult for
lhe prosecution to prove from that alone that he had been involved. The
DPP's office discontinued the prosecution against Bridgett.  The only

individual left to prosecute was Paul Hobson, who was seen kicking Robert

Hamill by one of the police officers. He was acquittad of murder but convicted
of affray.
9. Mr Perry's analysis deals with many of the detailed points raised with
you by the Inguiry. However, you may wish to ask the following additional
questions:
(i) The Inquiry's police adviser seems to think that it was odd
that Stacey Bridgett was not re-interviewed once the

forensic evidence had come in. Is this something that the
DPP might have directed the police to do?  2&¢ Awichumi L

Ly

gwfy 'ui'jlfl’ S ﬁa-h"'?uk_c,-bu[——

One of the concerns raised by the Inquiry is that there does
not seem to have been consideration given to prosecuting
Robinson and others for affray. You have set out in your
advice the reasons why you do not think such a
prosecution would have succeeded - but are you satisfied
that sufficient consideration was given to this question at

the time?

{11}
(i)
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(1) The Inquiry's Counsel noted that there appears to have
been no artempt to “analyse the cvidence against the
defendants as a whole” rather than individually. s this a
reasonable concern in your view?

10 Mr Perry also examined in detail the decision to discontinue a
prosecution against the RUC officer who had allegedly telephoned one of
the suspects and warned him to destroy his clothing. Miss A oniginally made
this allegation at the time of the murder, but the officer. Reserve Constable
Atkinson, denied making the call. His account of events was corroborated by
his wile and two other witnesses. Mr and Mrs McKee  Subseguently, it
emerged that the McKee's had lied and they were both convicted of
attempting to pervert the course of justice. Prosecutions were brought against
Atkinson and his wife, for conspiracy to pervert the course of justice.
Proceedings were also brought against the father of the suspect who had
received the call for obstructing the police. However, Mrs McKee. the key
prosecution witness, falled to turn up for the trial and was found to have lied to
the police and the prosecution lawyers about her reasons for doing so (she
claimed that her son was ill and she had to take him to a doctor). The DPP's
office concluded, on the advice of prosecuting Counsel, that she was not a
credible witness and proceedings were discontinued. Mr Perry considers that
it was reasonable for both the Counsel and the DPP io have reached this

conclusion.

11, Mr Perry has covered the issues of concern that the Inguiry raised
about this decision. However, this is a decision which the Inquiry seems to
find entrrely inexplicable, and the way in which Mr Perry expresses his view
on this point seems a little less decisive than on other points in his opinion.
You may wish to test his advice further on this point by asking:

(i) The Inquiry seems to take the view that Mrs McKee lied only
about a relatively small detail; her son was in fact ill
although he did not visit the doctor. Do you think there was
a clear justification for withdrawing the prosecution, or is
there room for doubt?

12.  In addition, you might wish to ask Mr Perry the following general
guestions:
(1) Have you, as an experience prosecutor, seen anything

whatsoever in the papers which gives you cause for unease
about the actions of the DPP's office?

(1) is there anything that strikes you as odd or unusual about
the way in which the DPP's office interacted with the

police?

(i) Have you seen any evidence to indicate that anyone
involved acted improperly?

56
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Message: 1300759

From:

To:

Cec:

Sent: 211212007 at 11:43

Receivet: 21/12/2007 at 11:43

Subject: HAMILL: CONFERENCE WITH ATTORNEY GENERAL AND DAVID PERRY

Qc

To: Katie Pettifer

Subject: Hamill: conference with Attorney General and David Perry QC

1. The Secretary of State very was grateful for your submission of 10 December to
which was attached David Perry's draft advice.

discussed the draft advice on 12
you and 1 anc I

This is a summary note.

and David Perr

2. He, the Attorney Gsneral

e

December. Also present were

_Kevin McGinty and

3. The Bttorney said that she took this extremely seriously. If there was any
merit in the assertions that the DPP's office had behaved improperly she would
deal with them vigorously and robustly. That was why she had commissioned David

~— Perry's advice.

4. Perry said that the Inguiry had raised concerns about prosecutorial decisions
made by the DPP with the assistance of independent Counsel. He had reviewed these
decisions and had reached the view that they were =zll reasonable. He would have
reached the same decisions on the basis of the evidence presented. In his view
they were understandable. It was extremely difficult to prosecute on a2 joint
enterprise basis, especially for murder. There had been insufficient evidence of

the lesser offence of affray. The only ocffence for which there might have been

evidence was obstructing or assanlting a police officer; in that case, a decision
not to prosecute was understandable because the accused had already served more

time on remand than the penalty for the offence.

5.- pressed him on whether the decisions had been reasonable as well as
understandable. There might, for example, have been a strong public interest in
proceeding in order to estzblish a climate in which people would respect the rule
of law. Had Perry been looking at the issue through a London prism rather than
from the perspective of Northern Ireland in 18877 Perry accepted |l s points
but meintained that the decisions had been reasonable. He believed that he would

have reached them himself.

N4
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but whether there were rsasonable grounds for
at the public interest polnt in more detail before

and asked Perry to address it in further

once 1t had beern made.

6.- szid that he wasn't being asiked to decide whether Tne prosuction systen
had been bad, for including it in the
Inguiry. He would need to loolk
making his decisieon on ertension,

He would set out his reasons for hiz decision

advice.

7. The Attorney said that for her part she wished to be assured that the

prosecutorial system had been robust and fair and had taken approprizte
decisions. She pointed out that the original Cory investigation had chosen to
concentrate on the RUC and not to look at the prosecutors. She also noted that
the approach to prosecutions in NI was the same as in England and Wales: it was
important to apply the same standards across the UK. Independent senior Counsel

were involved. There had never been allegations of collusion and bias with

respect to the Bar and the judiciary.

B. Perry said that he had seen no evidence of inertia or cobstructiveness on the
part of the DPP. After all he had decided to precsecute Hobson in difficult

circumstances.

9..- asked why Bridgett had not been re-interviewed on the basis of the
Perry replied that he'd azlready bsen charged: usual practice
interviews after charge. Moreover it would have added nothing
to the strength of the case. There was ncthing more the
done. The forensics had taken from August to October, but that was normzl and <he

forensic evidence.
was not to conduct
prosecutors could have

DPP had been in contact with them throughout.

10. -asked whether there was room Zor doubt about withdrawing the RUC
officer's prosecution. Perry didn't think so. Senior Counsel, haing seen the

witness, had formed the professional judgement that she was unreliable.

11. -returned to the public interest point. Would it have been in the public
interest to charge the suspects with lesser offences? Perry replied that in his
—

view the evidence in each case wouldn't have supported it. He believad that the
decisions not to do so were correct and in accordance with practice in England

and Wales.

12. |l thanked Perry for his work so far and invited him to prepare further
advice covering the points raised during the conference. He repested that he was

approaching the decision very seriously. He understood the consequences of
extending the Inguiry, but he wouldn't hesitate to do so if that was the right

course.

[Signed)
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A1l e-mails and attachments sent by a Private Secretary to an official on behalf
of 2 Minister or the Secretary of State relating to a decision, reguest or
comment made by a Minister or the Secretary of State, or a note of a Ministerial
Meeting, must be filed appropriately by the main recipient. The Private Offices
do not keep official records of such e-mails or attachments.
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