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Mr McCarcy
Mr Kitson

Director Re: Allegations against Police, Hamill

1 Counsel is asked to consider the above matter in the light ot'»
order to do so [ am able to draw on the following sources:
(a) The file ref. murder of Hamill
(1) the file ref. investigation against the police

(c) The transcript of the trial of Hobson which I eonducted

Yo

1 current material, In

(d) The confirmation by police that no further investigation i deemed necessary.

As discussed with Mr Kitson 1 feel it appropriate to update m
original opinion with the caveat that having called two of the
pive ﬁqctual evidence as Lo murder of Mr Hamill it would not
(o prosecute them should my aavices have changed. |

2. As this is an updated opinion T do not intend to repeat a full s

& comments in my
i
reported co nstables to

he appropriate for me

inmary of the facts of

the case which are sct out in my initial opinion hetween parag 3,45, and 7. Twill

however refer to specific portions of the file in stating my fin

[P

Jirected solely against Atkinson and therefore my comments
the opinion do not require further consideration.

4. The main allegation in this case has always been that the othi

k\l view,

‘Fhere has been no change to the evidential position in relation to the allegations

i .
ht paras 9 and 10 of

sers ont duty in the

il i
tandrover in Portadown centre at the time of this incident failed to do their duty of

i
protecting the Catholic civilians who inctuded both Mr Ham

37752 }

e SmeomioemTA TL.AO - WOTE XEJ



LR

ITQGT

from the attack which undoubtedly took place and was by so

ne ol the Protostant

crowd who had congregated in the Thomas St Main Streci area. Were this to be

cstablished the officers or any proved to have ncglected their

duty could and should

be charged with at least the offence of wilful misconduct in public office as in the

case of Dytham. It is to be noted that the authors of Blackstohe 1998 A 115

suggost that if the wilful misconduct confributed to the dcathi,
|

of Mr [Tamill thenia

principle a charge of manslaughter may.be appropriate. 'This seems correct as the

nisconduct would he an unlaw!ul act which was at law a cause of death The

standard to be applied remains that set out by the Court of Appeal in Dytham i.e.

“ Byery public officer commits a misdemeanour (ollence) W:L’ wilfully neglects

to perfarm any duty which he is bound either by common la\J

or by statule 1o

perform provided that the discharge of such duty is not attended with greater

danger than a man of ordinary firmness and activily may be expected to encounter,

The neglect must be wilful and not merely inadvertent; and iJ

the sense that it is without reasonable excusc or justification.?

must be culpable in

Dytham 69 Cr App Rep ut p 387 is factually pertinent in that 'it is a similar allegation

‘The facts which are sct out from the tast linc of p391 to 392
Dytham was a case where the evidence showed that the offic
assault and took no action. As Lord Widgery stated “ this iny

culpability ............. which must be of such a depree that the «

ghow quite clearly that

er abserved a scrious
olves an element of

hisconduct impugned is

calculated to injure the public intcrcst so as to call for condepnation and

punishment.” It will be noted that the phraseology employed

is very similar to that

cC s30T
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used in the standard direction in relation to as pross negligen

ce manslaughter,

I am not concerned in this opinion about potential disciplinaly offences only

criminal ones. Given the law as stated above it is possible therefore ta test the

cvidence to see whether it can be proved that the constables

saw the assault taking place and failed to intcrvene or arguah

in failing to anticipate the attack that their conduct goes heyond merc non feasance

but was of such a degree as to rightly require condemnation 2

test to be applicd by ma is that appropriate to all cascs L am

or any of them

ly were so negligent

ind punishment. The

sked to advisc upon

i.e. is there sufficicnt cvidence to provide a reasonable pmsp'fct of a conviction,

In my original opinion [ set out in para 5 the statements of th\lse who purported to

place the police intcrvention in sequence. ‘Taking into account the evidence at the

trial it appears that the state of the evidence is as follows.

ilmns«:ﬂ pt p.32 gave evidence that when Mr H

were lying on the ground the police had not left the Land Roy

police officer spoke to her but that was “ alter (he attack and
said at p.35 that the whole attack was over very quickly. She

any trouble afler the attack or policemen involved with the cr,

amill and| D

er. She saida
all was over”. She
denied there was

pwd. The speed

of the attack is continmed in her statement p.8 complaint file Where she says they

were jumped on out of nowhere,

{F— at p.49 transcript couldn’t say where the cro

the altack happening so quickly. at $1she said (hat from the st
until it was over no oflicer got out. She denied seeing police ¢

break up any lights during the altack.-She alleged it was five ¢

d came from and

art of the attack
stticers trying to

br ten minutes or

3fn
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more after the attack betore she went to the landrover. thr} she went to
the landrover she was banging on the side of it.p53 At p.54 sl}e dericd sceing
police officers involved with a crowd at any stage. At p.57 in%ﬂnswrr to the
judge couldn’t say if there were any occupants in the | nmdrovl:r when she went aver.
in her statement she said p.9 file “it all happened so fast” ii

i

Mr Prunty p.59 transcript stated that * the next minute a whole squad appeared

out of nowhere and jumped him (Mr Hamilly”. p.61 there w{s no police arcund they
came after Robert had heen beaten up. ‘They broke up ike croé\!;d and they took one
follow away AT THIS TIME THEY (the crowd) WERE STITGL KICKING AT

ROBERT at p.62 the judge asked to clarify the timing the wnjtncss then

responded THEY BROKE UP THR (’ROWD WHUN THE LCICKING HAD

STOPPED. p.64 he said the crowd did not disperse after someone was taken
by the polu.e from the scene they were roaring and shouting a L,;am the ;ud;;
intervened to check the timing of this and the witness then said the roaring and
shouting was as the attack was happening. at n.72 he challenged the position
of the landrover as described and placed the rear pointing ovef towa tds
Thomas St. at p.77 he stated the attack lasted a good ten minutes and the
police came out when the kicking stopped. p.78 he did not think it possible that
police got out at any stage before the kicking stopped. p.80 he denied that
there were fights after the incident or catcalling, p.85 he W?;S }mt aware
of any incidents other than the attack on the two men... [n his statement on lile

at p.13 he describes the attack taking place and statcs that by this'stage the
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police had got out of the land rover THEY RAN IN TO TRY AND STOP [T

he goes on that he was grabbed and a policeman grabbed hnf"d of one of the

Leltows that was kicking Robert Hamill he like everyone c|se% in the group

o . . '!
was kicking him, when the police got involved they scemed ‘o back oif a bit,

|

[t is significant to decide on the accounts given by those at e scene in the trial

After they were still shouting and bottles were thrown.

whether the attack upon Mr [famill was sudden and over quickly. On the one hand
all seem to agree that the initial attack was entirely without \i'aming and that it was

suddcn. Then however there is the suggestion by Prunty that jt lasted pechaps ten

minutes and the suggestion by'.hat it was five or ten or more
i

’ |
minutes before the police were involved. It appears that the qfficers had lintle

warning of the attack occusring and if all over quickly even had they seen it had very
3 - . . ) . . . g - 1 »
little time in which to respond to it If however the attack lasted even 5 minutes it

would appear that the officcrs should have been aware of it. 'There is no really

independent evidence of the events. Tn so far as the witnesses above have deniced
that there was no signiticant trouble after the attack they appear contradicted hy the
Ambulance technician wha arrived at the scene foltowing a call at 1:32 am, |

Mr Morrow at p.173(D) transeript describes a hostile crowd trunting cach other
missiles being thrown and fighting. In addition to this one mijst also consider the
reliability of the witnesses. Mr Prunty clearly is inconsistent nzmt anly in evidence
when compared to his statcment but is also inconsistent as bepween portions of

. , ; T F . -
dircet evidence never mind cmss—exmmnatu:\n.\—r was ity a diffigult

i - .
position to reliably time events and her description and timing contlict in her

§

l
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evidence.

{0, 1n the carlicr opinion I refereed to timing. Some efforts werd made to time cvents &t

1L

pusitiun' atp.124 -125 he stated he had a good view forward

the trial, Tt appears that The deccased and his party left the l1lall around 1:30 a.m.
I'hiy howcver is hot exact. The journcy to the scene is not a long one but would
take some minutes especially i a number of persons were inwroxicatef’i. ‘The first
calls appear to have been for assistance at 1:45 and 1:47 and\for an ambulance

at 1:48, other police arrived at the scene from about 1:52 or 0. Whilst the timings

do not assist in detcrmining the length of time the assault togk it would appear to

me the period of ten minutes suggested as an upper limit scé:ms too long.

In para 6 of the opinion | dealt with the evidence of Dr McDi)wcn, at trial the
evidence given conﬁnﬁcd the position of the land rover at the time bt‘ the incident
as being LR3 as shown on the trial maps. Atkinson was aske

about the vizw in thig

view to the rear

e —

and a side view into Woodhouse Strcet. he was in the rear of the vehicle. Con Neill

when asked said his attention was away trom Thomas Strect gs the two men

were speaking to R/Con Cornett until his door was opened.
In cross -examination of Constables Neill and Atkinson it was suggested that they

had failed to get out though aware of the incident this was denied by them.

[fowever a large part of the cross-examination was a challenge to the suggestion
that at the time they did get out of the land rover there were nb persons lying

on the ground. This challenge was bascd upon a nuimber of mLttcrs. In particular

their difficulties in saying where the bodies were lying, their descriptions of the
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persons at o¢ near the bodies, and their accounts as to who went to assist, Their

cvidence was clearly inconsistent in large arcas. The particular difficuity that Con

Neill had was explaining what had caused someone to pull him from the

landrover and what they meant when they said words to the effeet you let that

t
4

1
happen. This can be scen in passages [rom teanscript at pp203-4 299-302

und 348-9. The most scrious attempt to explain this in a way

other than the obvious

suggestion that this must have referred to what happened to Mr [Hamill was the

last passage cited. where he said * [ believe there was possib

y some assault that

happened prior to us knowing anything about it but it had split up in that short

time. After we got out after the chap came over to the door an
land rover then a further fight ensucd ” This answer led toa g
which suggested he found that explanation less than satisfacto
made by me in submissions however that it was Neill who rai

though it docs not appear in his favour.

d got us out of the
ucstion from the judge
iy’ The point was

sed this point even

In his judgement the Learned Lord Justice at pl pointed out that the resolution

of that issue was not csscntial to the judgement, Tt was ¢learly

interest to encourage the view that there was one attack whic

in the defendant’s

occurred before

the police got out of the landrover so that the offence was con}plctcd prior to any

alleged involvement by himsclf. Accordingly as pointed out by the judge the issue

was not really tested. In so far as he did comment at p. {4 * th

confused one and the attack on Mr Hamill andDwaﬁ

both" and E say the attackers “came out

situation was a
quickly exeguted

of newhere”,. ",

Again at p18 the judge said “It is ¢lear from the deseription given by....... . that
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|
the attack on Dand Mr Hamill was a very sudden o ie. and that Mr Hamill
was brought to the ground and attacked within a very short fijnescale,

L am unable to resolve to resolve the question whether lhéi police officers
remained 1n the land rover during the attack. On the evidcnce% of the hall pairons

i

this would not be entircly surprising and would not nccessari |‘ly refloct on the
officer's commitment to duty since according to the evidcncei the scenc was
peacclul immediately before the attack ;

Lhe only issue which might reflect on the afficers and abl:)ut which no evidence
exists is whether they failed to anticipate the attack in the cvq;nt that there was
any preparation or asscmbly before it. Even if alerted at the ¢ arliest moment
by the occurrcnce of the attack itsclf it is unlikely that they whuld have been able

to dismount and intcrvene in time to save Mr tHlamill.”

This latter point docs not necessarity deal with the matter i issue and ndecd
i

the judgement itsclf is no basis for my advices merely illustraiivc of the problems
i

in the evidence.
Having reminded myself of the full papers and considered iht% evidence at trial 1

have concluded that it is not possible on the cvidence 10 cstab&ish the sequence

of events which occurred. No matter how this incident started! it is ¢lear that

!
there was @ very serious assault which appears Lo have been w'{i thout warning
{

following this there was a hostile crowd whao had to be kept ai;zvuy from the

|
1.P.s. During this time there may have been fights hetween grdups and most
!

|
cortainly was at Teast hostility to deal with. Reinforcements wibre sent for and

i
medical assistance was sought. It will never be known whethﬁr the police did see

| 37759 }
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any preliminary incident but the evidence is not there to cstahiilish this. Nor is
|
there sufficient clear evidence to show from the timings or lh%& position of
the tand rover that it would be proper to infer that the officers must have
known that an incident was occurring. That being the case lhi% is not a
situation akin to that in Dytham. It is a prerequisite of liabi{it)i that the officers
can be proven to be awarc of the incident for them to “wi\fulli?(” neglect or fail
to perform their public duty. Accérdingly it rernaing my npinié)n that the evidence
t

does not establish thc reasonable prospect of a conviction on *hm basis.

In considcring the law at the start of this report 1 left open thexfurth«,r possibility
t

{

that the officers were grossly negligent in finling to take account of the situation
t

|
that may face them and take prevenlalivc steps apainst an alm‘ck such as this, This

[ 1ctt open due to the comments cited above from_ [ propose to

 comment on thig issue in view of certain comments made by ¢ %e trial judy‘ butin

I
doing s0 must state that there is no clear authority that the <xt’€¢nce bieing considerad

gocs this far and [ know of no convictions on this basis. :
The first criticism relates to the lack of interest shown by 1hc§ omcu's in the
warming given that the people from St Patnick’s were commg!up the street.

!
This appeared in direct evidence Neill transcript p. 198, It caﬁ\ be scen that Con

Neill satd that when they were told this there “was no sign a" anybody coming™

}

in cross-examination pp314-316 and then 317-326 this was.dlxplored in some
|
1

detail as was the sccond criticism that is the placing of the la:ndrovcr( Neill being

the driver). Tt was suggested to the officer at length that havihg received a warring
the police actions or lack of action i gnored the obvious risk of a scctarian

!
t
i
|
|
i
i
{
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The third criticism made by the judge is hascd on lack of in

supposition that the aliegations against [unt were not pursue

confrontation. Con Atkinson dealt with this in dircet transd

cross-cxamination ppl04-118. Con Atkinson denied hearin

ript p88, and in

g the warning

: X . -
given however he contirmed the police knowledge of the potential for trouble
|

and in some measure the fact that the landrover was not idéally positioned.

Unlike the first basis considered for prosccution not all con
the papers to have been aware of the warning given, Neill ¢
also the driver and was in charge of the patrol as the senior

it rust be decided whether the combination of the warning

stables are shown on
crtainly was he was
‘constable. Accordingly

his positioning of the

landrover and his failure to dircct one of the observers in the vehicle to keep a

close watch on the Thomas St junction knowing as he did that there was a build up

of Protestants towards the bottom of the town was grossly népligent and so

L

grossly negligent as to warrant prosecution in the *Widgery? sense. I have to say

that even if the oi¥ence could be established on this basis [ do not think the fucts
!

reach this standard. Both officers make the case that the puhlic visible at the time

at that stape were not acting aggressively, The evidence of al

warning it would have been prudent to pay more attention to

respansibility would arise on this basis.

f‘(lrmation and his

they positioned the vehicle were at the hottom of the town “in dribs and drabs” and

partics supports the

suggestion that at that stage nobody could be seen in Thomag St. In view of the

Thamas St and may

cven have been negligent not to do so, but in my opinion this!falls far short of the

|

behaviour condemned by .ord Widgery. Accordingly [ do noi think crintinal

|

is of course quita

. 37761 1
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19.

wrong it being intcresting to note that not only was Luat cf
murder but the evidence against him was appeared strong y
the further statcment prepared by Mr Prunty with whom [ ¢

time,

arged with the
ntil weakened by

onsulted at the

This was a very tragic case which occurred in circumsmncTs in which it is

inherently difficult for witncsses to be accurate and consist
legitimatc criticisms to be made about the police reactions

doubt the deccased’s family find it difficult to accept that th

cnt. There may well be
on the cvening and no

e police did not see the

whole incident, [ however have to consider what can be established with certainty

and in dealing with the case on that basis I do not feel the st
has been reached.

This opinion is completed on | July and [ shall be on holida

andard for prosecution

y for four weeks

but am available thercafter to discuss it should this be required.

o

Gorgon W Kerr Q.C.

e,

t
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